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Court of Appeals of the District of Columbia 


No. 4869. 

i 

l 

Harriet C. Wagner, Executrix, etc., et al., Appellants, 

i 

vs. I 

i 

David H. Blair, Commissioner, etc. 


1 Docket Number 8489. 

Harry M. Wagner, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

For Taxpayer: B. R. Youngman, Esq., Barry! Mohun, 
Esq., Edward B. Burling, Esq., Newell W. Ellisbn, Esq., 
Wm. Merrick Parker, Esq. 

For Commissioner: Mr. Foley, Esq. 

Docket Entries. 

1925. | 

Oct. 27. Petition received and filed. 

“ 30, Copy of Petition served on Solicitor. 

“ 30. Notification of receipt mailed taxpayer. j 

Nov. 18. Application for extension (10 days) to answer 
filed by Solicitor. 

“ 18. Granted to 11-29-25—Both sides notified.: 

Dec. 11. Answer filed by Solicitor. 

“ 14. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

1926. | 

Dec. 8. Hearing date set for 2-9-27. 

1927. ! 

Feb. 9. Hearing had before Mr. Love on merits. Tax¬ 
payer’s Brief due 4-1-27. 

“ 23. Transcript of hearing 2-9-27 filed. j 

1—4869a 


i 




2 


HARRIET C. WAGNER, EXECUTRIX, ET AL., VS. 


Mar. 29. Motion for an extension of thirty days to file brief, 
filed by taxpayer. Granted. 

44 29. Motion for a supplemental hearing, filed by tax¬ 

payer. 

44 31. Ordered—supplemental hearing be set 4-30-27— 

Signed and filed. Both sides notified. 

Apr. 11. Motion to have order of 3-31-27 vacated or a con¬ 
tinuance until after 5-16-27 filed by G. C. 

44 14. Copy of motion served on taxpayer—assigned to 

430-27. 

44 28. Stipulation to postpone hearing to 5-19-27 filed. 

44 28. Notice of appearance of Barry Mohun as counsel 

for taxpayer filed. 

44 29. Granted. Both sides notified. 

May 18. Application for Subpoena Duces Tecum filed by 
taxpayer. 

44 18. Subpoena issued—Subpoena served. 

44 19. Hearing had before Mr. Love—Taxpayer’s Brief 

due in 45 days. 

44 21. Transcript of hearing 5-19-27 filed. 

July 1. Brief filed by taxpayer. 

1928. 

Mar. 9. Findings of fact and opinion rendered. Judg¬ 
ment will be entered for respondent. 

44 12. Order of redetermination entered. 

Sept. 7. Stipulation to have case reviewed by D. C. Court 
of Appeals filed. 

44 8. Supersedeas bond for $53,335.64 approved and 

ordered filed. 

44 10. Notice of appearance of Edward B. Burling, 

Newell W. Ellison, and Wm. Merrick Parker 
filed. 

44 10. Petition for review by Ct. of Appeals of D. C. 

with assignments of error filed by taxpayer. 

44 10. Proof of service filed. 

Nov. 3. Agreed statement of evidence approved and 
ordered filed. 

44 5. Agreed Praecipe of record filed by taxpayer. 

Now, November 6, 1928, the foregoing Docket Entries 

certified from the record as a true copy. 

(Seal) B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


! 
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United States Board of Tax Appeals.: 

2 Docket No. 8489. 

i 

i 

Appeal of Harry M. Wagner, 326 Hawthorne Road, 

Baltimore, Md. 

Petition. 

Filed Oct. 27, 1925, U. S. Board of Tax Appeals. 

j 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter date September j 11, 1925, 
IT:PA:3-60D VPK-305 and as a basis of his appeal sets 
forth the following: 

1. The taxpayer is a citizen and resident of the State of 
Maryland, City of Baltimore, residing at 326 Hawthorne 
Road in said city. 

2. Deficiency letter (copy of which is attached) was 
mailed taxpayer on September 11, 1925. 

3. The taxes in controversy are income and profits taxes 

for the years 1919, 1920 and 1921, and are more than $10,- 
000, to wit: | 

1919 .1$ 3,751.36 

1920 .1.31,483.49 

1921 .j. 3,444.14 

$38,679.99 

The full amount of the deficiency $38,678.99 found by the 
Commissioner is disputed. 

4. The determination of the tax contained in said 

3 deficiency letter is based upon the following errors: 

(a) Refusal of the Income Tax Unit and the Com¬ 
missioner of Internal Revenue to consider as an item of 
expense $3315 deducted in 1919, $3000 in 1920, and $3000 
in 1921, representing the cost of maintaining an automobile 
used in the conduct of the taxpayer’s business, j 

(b) Inclusion by the Income Tax Unit and th^ Commis¬ 
sioner of Internal Revenue of $37,543.58 in the taxpayer’s 
1920 individual tax return as profit on account pf dealing 
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in coffee and sugar instead of allowing it to remain as 
the taxpayer had reported it, namely, as income to H. M. 
Wagner & Company, Incorporated, of Washington, D. C. 

5. The facts upon which the taxpayer relies as a basis of 
his appeal are as follows: 

(a) The expenditure of $3315 in the year 1919, $3000 in 
the year 1920, and $3000 in the year 1921, were actually ex¬ 
penditures covering the cost of maintaining an automobile 
in order to enable the taxpayer to carry on his business as 
well as to carrv him from his home to his office and back 

•■i 

to his home. His physical condition was such that he was 
constantly under the doctor's care and had to avoid all un¬ 
due exertion. He was and is subject to attacks of angina 
pectoris, which makes it necessary for him to do just as 
little walking as possible. The use of this automobile is a 
necessary expensb of the business because the business 
would be deprived of the taxpayer’s services if he could not 
have the use of an automobile in the way mentioned. 
4 The taxpayer owned all of the capital stock of the 

corporation known as the H. M. Wagner Company, 
Incorporated, Washington, D. C., with the exception of four 
shares which were distributed for legal purposes. 

The taxpayer bought all of the sugar for this corpora¬ 
tion at all times so that, when he ordered sugar for his in¬ 
dividual business known as H. M. Wagner & Company, 
Baltimore, Maryland, he placed orders also to cover the re¬ 
quirements of the corporation in Washington. 

When the slump came in 1920, and sugar dropped from 
2214c to 6c per pound, there were a great many unfilled 
orders for sugar which he had placed for the corporation 
and for his individual business at the higher price. 

In accordance with well defined business practice, and 
as is done in other lines of business, notably coffee, textile 
goods, etc., the taxpayer sold future options on raw sugar 
in order to cover as far as possible the losses which his 
individual business and his business in corporate form 
would sustain by reason of the drop in price. 

The question as to whether the corporation was entitled 
to a share of the benefit arising from the sale of the afore¬ 
said future options was not one to be decided by the tax¬ 
payer according to whether a distribution of the beneficial 
results suited him individually or not. On the contrary, 
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the corporation shared -automatically with the j individual 
business in the benefit from the sale of these future op¬ 
tions because the taxpayer was the purchasing agent not 
only for his own individual business, but also for 

5 his business in the form of a corporation in Wash¬ 
ington. 

Furthermore and most compelling in its effect is the 
fact that the corporation in Washington had ia contract 
with its manager, Mr. Charles W. Bohannon, by which he 
was to receive % of the net profits of the corporation. 
For this reason Mr. Bohannon saw to it that tlie corpora¬ 
tion got its share of the good results of the activities of 
its purchasing agent. 

The -allocation of the profits to the corporation was 
based on the relative amount of unfilled order for sugar 
at the high price purchased by the taxpayer in behalf of 
the corporation and in behalf of his individual business. 
As these unfilled orders at the high price were in propor¬ 
tion of about one third for the corporation and two thirds 
for his individual business, the distribution of the profits 
was in the same proportion. 

6. The taxpayer in support of his appeal relies upon the 
following propositions of the law: 

(a) Section 214 (a) of the Revenue Acts of 1918 and 
1921 reads, in part, as follows: 

“That in computing net income there shall l^e allowed 
as deduction all of the ordinary necessary expenses paid 
or incurred during the taxable year in carrying on any 
trade or business, including a reasonable allowance for 
salaries or other compensation for personal services ac¬ 
tually rendered.” 

The expenditure for the upkeep and maintenance of his 
automobile was an ordinary and necessary expense of con¬ 
ducting his business and as such is claimed as a deduction. 

(b) Section 213 of the Revenue Acts of 1918 and 1921 
which reads, in part, as follows: 

I 

6 “ That for the purpose of this title, except as other¬ 
wise provided in Section 233, the term grdss income 

(a) Includes gains, profits and income derived from sala¬ 
ries, wages or compensation for personal service |(including 
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in the case of the President of the United States, the judges 
of the Supreme and Inferior courts of the United States 
and all other officers and employees, whether elected or 
appointed, of the United States, Alaska, Hawaii, or any 
political subdivision thereof, or the District of Columbia, 
the compensation received as such), of whatever kind and 
in whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings in prop¬ 
erty, whether real or personal, growing out of the owner¬ 
ship or use of or interest in such property; of or interest 
in such property; also from interest, rent, dividends, securi¬ 
ties, or the transaction of any business carried on for gain 
or profit, or gains or profits and income derived from any 
source whatever. The amount of all such items shall be 
included in the gross income for the taxable year in which 
received by the taxpayer. * * *” 

The income tax law contemplates the reporting of in¬ 
come by the legal possessor thereof and does not require 
nor permit an individual to report as his income profits 
belonging to a corporation. 

This being the case, it is submitted that the profits be¬ 
longing to H. M. Wagner & Company, Inc., of Washington, 
D. C., should not have been included by the Income Tax 
Unit and the Commissioner of Internal Revenue in the in¬ 
come of H. M. Wagner. 

Wherefore the taxpayer respectfully prays that this! 
Board will hear and determine its appeal. 

B. R. YOUNGMAN, 

Counsel for Taxpayer, 

812 Continental Bldg., 
Baltimore, Maryland. 


7 State of Maryland, 

City of Baltimore, ss: 

Harry M. Wagner, being duly sworn, says that he has 
read the said petition or had the same read to him and is 
familiar with the statements therein contained and that 
the facts therein stated are true, except such facts that are 
stated to be upon information and belief, and those facts he 
believes to be true. 


HARRY M. WAGNER. 
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Sworn to before me this 26th day of October, 1925. 

i 

[Seal of Mary Teresa O’Brien, Notary Public, Balti¬ 
more, Md.] \ 

MARY TERESA O’BRIEN, 

Notary Public . 

8 Copy. j 

i 

Treasury Department, Washington. 

September 111, 1925. 

IT :PA :3-60D. i 

PK-305. | 

| 

Mr. Harry M. Wagner, 

326 Hawthorne Road, 

Baltimore, Maryland. j 

j 

Sir: j 

The determination of your income tax liability for the 
years 1919, 1920, and 1921, in connection with an examina¬ 
tion of your books of account and records, as set forth in 
office letter dated June 25, 1925, disclosed an aggregate de¬ 
ficiency in tax amounting to $38,678.99. 

In accordance with the provisions of Section 274 of 
the Revenue Act of 1924, you are allowed 60 day$ from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to 
appeal to the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has ap¬ 
pealed and an assessment in accordance with the final de¬ 
cision on such appeal has been made, no claim in abate¬ 
ment in respect of any part of the deficiency will be enter¬ 
tained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the; deficiency 
and forward it to the Commissioner of Internal Revenue, 
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« 

Washington, D. C., for the attention of IT: PA :3-60D, 
YPK-305. In the event that you acquiesce in a part of 
the determination, the agreement should be executed with 
respect to the items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner , 

(Signed) By J. G. BRIGHT, 

Deputy Commissioner. 

Inclosures: Statements, Agreement—Form A. 

9 Form A. 

In re Harry M. Wagner, Baltimore, Maryland. 

Agreement Consenting to Assessment of a Deficiency. 

The undersigned taxpayer hereby waives the right of ap¬ 
peal under Section 274 (a) of the Revenue Act of 1924 with 
respect to the items listed below* and consents to the im¬ 
mediate assessment of the deficiency in tax aggregating 
$38,678.99 as indicated by letter from the Commissioner 
of Internal Revenue, Washington, D. C., dated September 
11, 1925, bearing the symbols IT:PA:360D, VPK-305, or 
as indicated in the report of the Revenue Agent in Charge 
at-dated-,-. 

(Name:)-, 

(Address:)-, 

By-. 

Date:-,-. 

10 Statement. 

Sept. 11, 1925. 

IT :PA :3-60D. 

VPK-305. 

In re Harry M. Wagner, 326 Hawthorne Road, Baltimore, 

Md. 

Deficiency 
in taxes 


1919 (waiver). $3,715.36 

1920 . 31,483.49 

1921 . 3,444.14 


Total 


$38,678.99 






DAVID H. BLAIR, COMMISSIONER, ETC. 9 

I 

Reference is made to a conference held in this office 
August 7, 1925, with your representative, Mr. John T. 
Woods, Jr., relative to your protest dated July 23, 1925, 
against the proposed adjustment of your incom^ tax re¬ 
turns for the years 1919 to 1921, inclusive, as outlined in 
office letter of assessment dated June 25,1925. 

The tax in question resulted from the audit of;your re¬ 
turns for the vears mentioned on the basis of an examina- 

j j 

tion of your books of account and records as set forth in a 
supplemental revenue agent’s report dated May 25, 1925, 
a copy of wffiich was forwarded to you. 

Exception is taken in your affidavit to the disallowance of 
deductions of $4,315.00 in your 1919 return, $3,000.00 in 
your 1920 return, and $3,000.00 in your 1921 return repre¬ 
senting the cost of maintaining an automobile to carry you 
from your home to your office and from your office to lunch 
and on other trips about the City of Baltimore.! The in¬ 
formation furnished by you regarding this item indicates 
that such expenditures were for your convenience independ¬ 
ent of your business and were not incurred priniarily be¬ 
cause of business as the immediate cause of producing the 
expenditures. Therefore, it is evident that such deductions 
should be disallowed as representing personal rather than 
business expenses. 

Protest is also made by you in your brief against the 
inclusion of the net amount of $37,543.58 in your 1920 re¬ 
turn representing profit realized in your own name on a 
speculative account in coffee and sugar through your brok¬ 
ers on the coffee and sugar exchange, of New York, which 
amount you had allocated to H. M. Wagner and Company, 
Inc., of Washington, D. C. 

Since it is evident from the information subinitted by 
you that these transactions were entirely conducted by you 
personally and that you did not file with the exchange 
10% a power of attorney or an agreement giving you 
authority to represent the corporation to which you 
refer, and that no evidence has been furnished 'to justify 
your action in arbitrarily allocating a portion of your in¬ 
dividual income to the corporation of which you were the 
sole stockholder, such income is properly included as in¬ 
come in your individual return. 

2—4869a 
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Therefore, the revenue agent's report is hereby sus¬ 
tained and your protest is, accordingly, denied. 

Pavment should not be made until a bill is received from 
* 

the Collector of Internal Revenue for your district and re¬ 
mittance should then be made to him. 

Now, November 6, 1928, the foregoing Petition certified 
from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 United States Board of Tax Appeals. 

Docket No. 8489. 

Filed Dec. 11, 1925. United States Board of Tax Appeals. 

Appeal of Harry M. Wagner, Baltimore, Maryland. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of this taxpayer, admits and denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 3 of the petition. 

(2) With reference to the allegations contained in para¬ 
graph 4 of the petition, admits that the Commissioner made 
the rulings indicated therein but specifically denies that the 
Commissioner committed any errors in so ruling. 

(3) With reference to the allegations contained in para¬ 
graph 5 of the petition, specifically denies the same and the 
whole thereof except that it is admitted that the taxpayer 
during the years 1919,1920 and 1921 maintained an automo¬ 
bile and that said automobile was used a part of the time 
by the taxpayer as a means of transportation from his home 
to his place of business and from his place of business to 
his home, but specifically denies that the taxpayer is en¬ 
titled to any deduction from his gross income for said years 
on account of the maintenance of said automobile. It is 
particularly denied that the sums of $3,315.00, $3,000.00 and 
$3,000.00 represent the actual expenditures made on said 
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car in the years 1919, 1920 and 1921, respectively, 

12 but alleges that said amounts are mere estimates of 
such expenditures. It is further alleged that said 

car was devoted to many personal uses of the taxpayer in 
addition to that of conveying him from his residence to his 
office. ! 

With reference to that portion of paragraph 5 pf the pe¬ 
tition relating to the restoration to income of the taxpayer 
of the sum of $37,543.58 on account of profits made by the 
taxpayer through dealings on the coffee and sugar ex¬ 
change, the Commissioner admits that the taxpayer had 
conducted an individual business in the city of Baltimore, 
Maryland, and was one of the chief stockholders j of an in¬ 
corporated business in the city of Washington, DL C. The 
Commissioner alleges the facts to be as follows: j 

The taxpayer during the year 1920 as an individual en¬ 
gaged in certain trading on the coffee and sugar exchange 
through his brokers, Minford, Lauder & Company, of New 
York City. The account was purely marginal as no de¬ 
livery in actual goods was made. The taxpayer’s books 
show that he realized through said trading in 1920 a profit 
of $102,543.58, of which he reported in his own tpx return 
filed for the year 1920 the sum of $65,000.00 onlyj Of this 
gain so realized the taxpayer attempted to transfer arbi¬ 
trarily a lump sum of $30,000.00 to H. M. Wagner and Com¬ 
pany, Inc., of Washington, D. C. All of the tradiiig result¬ 
ing in said profits was carried on by the taxpayer as an 
individual and he was listed on said exchange as an 

13 individual under the trade name of H. Mi Wagner 
and Company, that being the firm name of his indi¬ 
vidual business in Baltimore. The taxpayer was listed on 
the exchange as follows: 

! 

“H. M. Wagner and Company, not a partnership—H. 
M. Wagner, individual, trading as H. M. Wagner and Com¬ 
pany.’’ | 

The by-laws of the exchange, a part of which ai^e set out 
below, would not permit the taxpayer to trade on ibehalf of 
the corporation without filing a duly executed power of at¬ 
torney and paying the full rates of a non-membfer, which 
was not done. 


i 
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Section 101 provides: 

“Any member of the exchange transacting business and 
contracts as the representative of any house or firm in 
which he is not an advertised partner must file with the 
superintendent of the exchange a duly executed power of 
attorney in the following form * • * 

Section 103 states: 

“All joint account transactions between members and 
non-members of the exchange must be charged the full rates 
of non-members.” 

All charges paid by the taxpayer on account of his trading 
were based on members rates. 

All sugar purchased by the taxpayer during the years 
1920 and 1921 either for his individual business in Balti¬ 
more or for the corporation in Washington was purchased 
either from the Federal Refining Company or from the 
Franklin Refining Company upon a contract basis. The 
trading resulting in the profits on the coffee and sugar ex¬ 
change was purely speculative and carried on by the tax¬ 
payer as an individual. 

14 (4) Specifically denies each and every allegation 

contained in the taxpayer’s petition not hereinabove 
expressly admitted to be true. 

Propositions of Law. 

1. The expense of maintaining an automobile which is 
used in part for conveying a taxpayer from his residence 
to his office and from his office to his residence is not an 
ordinary and necessary expense of the business and is not 
deductible from gross income. 

2. Profits realized by an individual taxpayer from specu¬ 
lative marginal trading in his own name on a stock exchange 
vrhere he is registered only as an individual, where he has 
filed no power of attorney to trade for a corporation of 
which he is the chief stockholder, wffiere such corporation 
is not a member but he as an individual is a member and 
he has paid the rates of a member and not those of a non¬ 
member for such trading, and where the full amount of 
profits realized by him from every transaction in such trad- 
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ing were entered on liis own individual books, he is not 
entitled to arbitrarily transfer a large portion of such profits 
to the credit of such corporation, but such profits consti¬ 
tute his individual income. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, i 
Solicitor of Internal Revenlue, 
Attorney for Commissioner of Internal Revenue . 

Of counsel: 

GEORGE G. WITTER, 

Special Attorney , 

Bureau of Internal Revenue. 


Now, November 6, 1928, the foregoing Answer certified 
from the record as a true copy. 


[Seal U. S. Court of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

15 A true copy. Teste: i 

B. D. GAMBLE, 

7 i 

Clerk U. S. Board of Tax Appeals . 


United States Board of Tax Appeals. 
Docket No. 8489. 


Harriet C. Wagner, Executrix, and Robert B. Wagner, Ex¬ 
ecutor of the Estate of Harry M. Wagner, Deceased, 
Petitioner, 

v. 

I 

Commissioner of Internal Revenue, Respondent. 


Promulgated March 9,1928. 

j 

The evidence is not sufficient to enable the Board to de¬ 
termine what portion of the expenses incurred by peti¬ 
tioners’ decedent during the years 1919, 1920 and 1921, 
in maintaining and operating an automobile was applicable 

i 

i 


i 

I 
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to the use thereof in carrying on his business during the 
respective years. 

Commissioner’s action in including in income of peti¬ 
tioners’ decedent for the year 1920, the amount of $37,- 
543.58, representing profit from short sales of sugar on the 
New York Coffee and Sugar Exchange, sustained for lack 
of evidence to show that such transactions were not car¬ 
ried out in his individual capacity. 

B. R. Youngman, Esq., and Barry Molnun, Esq., for the 
petitioners. 

John D. Foley, Esq., for the respondent. 

This proceeding is for the redetermination of deficiencies 
in income tax for the calendar years 1919, 1920, and 1921 in 
the amounts of $3,751.36, $31,483.49, and $3,444.14, respec¬ 
tively. The petitioners allege that in determining the de¬ 
ficiencies the Commissioner erred, first, in disallowing as 
deductions from gross income for the years 1919, 1920, and 
1921, the sums of $3,315, $3,000, and $3,000, respectively, 
as the expenses incurred in maintaining and op- 
16 orating automobile used by petitioners’ decedent in 
his business ; and, second, in including in the income 
of petitioners’ decedent for the year 1920 the sum of $37,- 
543.58, representing profit from short sales of sugar on the 
New York Coffee and Sugar Exchange. 

Findings of Fact. 

This proceeding was instituted by Harry M. Wagner, who 
died prior to the hearing herein. His death having been 
suggested to the Board, his executor and executrix were sub¬ 
stituted as petitioners. 

During the years 1919,1920, and 1921, Harry M. Wagner, 
petitioners’ decedent, who died on June 30, 1926, was an 
individual residing at Baltimore, Maryland, and a citizen 
of the United States. 

The decedent, during the years in question herein, owned 
and operated in his individual capacity a wholesale grocery 
business in the city of Baltimore, under the trade name of 
H. M. Wagner & Company. He was also the chief stock¬ 
holder, owing 396 out of 400 shares outstanding, and presi- 
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dent of the H. M. Wagner Company, Inc., of Washington, 
D. C. 

William F. Remmert had been employed by the decedent 
for many years, and during the years involved herein was 
manager of H. M. Wagner & Company of Baltimore. 
Charles W. Bohannon, since deceased, was manager of 
H. M. Wagner Company, Inc., of Washington, D. C. 

17 Robert B. Wagner, son of the decedent, was employed 
in the Baltimore business during the year i in ques¬ 
tion. He was engaged in general office work and assisted in 
the management of the business in conjunction vdth Rem¬ 
mert. Upon the death of Harry M. Wagner on June 30, 
1926, Robert B. Wagner succeeded him as president of H. M. 
Wagner Company, Inc., and also became manager of H. M. 
Wagner & Company at Baltimore. William F. Remmert, 
former manager of the Baltimore business, became vice- 
president and took active charge of H. M. Wagner Com¬ 
pany, Inc., of Washington. 

During the years 1919, 1920, and 1921, petitioners ’ dece¬ 
dent used an automobile, which he owned, for personal, gen¬ 
eral and family uses and in going to and from hi& home to 
his place of business, which was a distance of seven miles, 
and, to some extent, in making trips during business hours 
from his Baltimore office to “downtown” Baltimore, which 
was about three miles distant, as well as to other! points in 
and around Baltimore. On some occasions the automobile 
was also used by decedent for business trips to Washington 
and New York. 

The total expenditures made by the decedent for the 
maintenance and operation of the automobile during the 
years in question, including the salary of a chauffeur at 
$1,004 per annum, were: 

18 1919 .L $2,285.98 

1920 .j. 3,355.66 

1921 .L 1,967.17 

I 

During the year 1920, H. M. Wagner Company, Inc., did 
not purchase sugar on its own account. All purchases of 
sugar both for H. M. Wagner & Company of Baltimore and 
H. M. Wagner Company, Inc., of Washington, were made 
by the Baltimore house, or, in other words, H. ML Wagner, 
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individually. H. M. Wagner & Company of Baltimore was 
unincorporated and was the individual business of the de¬ 
cedent carried on under that name. All purchase orders 
were given in the name of the Baltimore house and the 
shipments when made, were sent direct from the refineries 
to Baltimore and Washington according to the needs of the 
respective houses. 

During the early part of 1920, the decedent was confined 
for a considerable time in a hospital and at his home. 
While he was so confined, Remmert and his son, R. B. Wag¬ 
ner, were in active charge of the business. Remmert kept 
in touch with decedent by telephone and occasional visits 
and his son visited him in the hospital and saw him daily 
after his return to his home. 

At this time sugar was very high in price and very 
scarce. Remmert and decedent’s son purchased as much 
sugar as they possibly could purchase in order to care for 
the business of the Baltimore house and Washington cor¬ 
poration, believing this was the proper thing to do. Hav¬ 
ing made these large purchases of sugar for future 
19 delivery, they informed the decedent of their action 
in this respect. The decedent, upon learning of the 
large purchases, informed Remmert and R. B. Wagner 
that it was his opinion that the sugar market was at its 
height and that the business would be ruined if something 
were not done to hedge on their purchases. Accordingly, 
decedent instructed his son to consult with Remmert and 
to sell options in sugar on the New York Coffee and Sugar 
Exchange to cover losses which, in his opinion, would un¬ 
doubtedly occur due to selling high priced sugar as the 
market declined. 

The instructions given by decedent were promptly car¬ 
ried out by his son and Remmert, who placed the orders 
with the brokers, Minford, Luedor & Company of New 
York. The exact amount of options to be sold on the ex¬ 
change was left to the judgment of his son and Remmert, 
but decedent’s instructions to his son were to -the effect 
that they should protect themselves on the purchases 
made. 

As a result of selling the options or short sales of sugar a 
total profit of $102,543.58 was made during the year 1920 
due to a decline in the price of sugar. During the period 


David h. blair, commissioner, etc. 
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of the decline in the price of sugar, twenty-four carloads 
were received by the Baltimore house and twelve carloads 
were received by the Washington corporation. These ship¬ 
ments were made in fulfillment of the orders for future 
delivery which were placed by Remmert and decedent’s son 
w’hile the decedent was ill and away from! his busi- 
20 ness. Of the profit of $102,543.58 made onj the short 
sales, decedent allocated $30,000 to H. Ml Wagner 
Company, Inc., and the balance to his individual business 
in Baltimore. The allocation of this amount to tibe Wash¬ 
ington corporation was determined upon in the fall of 1920, 
after delivery of the sugar had been made in the above- 
described amounts and the profit so divided was substan¬ 
tially in proportion to the deliveries to the Respective 
houses. 

During the year 1920, Charles W. Bohannon,; since de¬ 
ceased, was manager of H. M. Wagner Company, Inc. His 
compensation was in a large part contingent upon the net 
profits of the corporation, being computed in accordance 
with the terms of the following agreement between Bo¬ 
hannon and the decedent in the name of his individual busi¬ 
ness carried on in Baltimore under the name of H. M. Wag¬ 
ner & Company, winch agreement v~as in force, including 
the year 1920, from the date of its execution until the 
death of Bohannon. 

Agreement entered into this first day of February, 1902, 
between H. M. Wagner & Co. and C. W. Bohannon—Wit¬ 
nessed: H. M. Wagner & Co., have employed C. W. Bohan¬ 
non to manage their business in the city of Washington 
and C. W. Bohannon agrees to devote his time exclusively 
to H. M. Wagner & Co.’s business and interest land will 
not conduct any other business unless with their cbnsent. 

The compensation of C. W. Bohannon shall be as fol¬ 
lows: If H. M. Wagner & Co., have invested in their 
Washington business more than 15,000 dollars they are to 
receive 6 per cent interest on said excess, after;this and 
all expenses and uncollectible debts have been deducted 
from the profits of said Washington business CL W. Bo¬ 
hannon is to receive as a salary one-third of the net profits, 
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"hut if said one-third is not ascertained to amount to 

21 1,300 dollars then C. W. Bohannon is to receive 
1,300 dollars as his salary in lieu of the one-third 

interest in the profits. 

This agreement to terminate on the 31st day of January, 
1903, and unless another agreement is substituted for this 
one, the same arrangements are to continue for a year at 
the time after the expiration of this one with same condi¬ 
tions. 

H. M. WAGNER & CO. 

CHAS W. BOHANNON. 

In adjusting and making the closing entries on the books 
of H. M. Wagner Company, Inc., for the year 1920, peti¬ 
tioners 7 decedent gave instructions to his accountant, who 
had audited the books of both the Baltimore house and the 
Washington corporation for many years, to give the cor¬ 
poration credit for $30,000 from the profits derived from 
the short sales of sugar. Under date of December 31,1920, 
the corporation was credited with that amount. 

Upon audit of decedent ’s return for the years 1919, 1920, 
and 1921, the Commissioner disallowed any deductions for 
expenses incurred in maintaining and operating his auto¬ 
mobile. The Commissioner also determined that as to the 
year 1920, the amount of $37,543.58 representing profit 
from the short sales of sugar, which amount the Commis¬ 
sioner determined had been allocated to H. M. Wagner 
Company, Inc., should be included in decedent’s income for 
that year. 

22 Opinion. 

Littleton : With respect to the first issue presented, the 
petitioners take the position that at least fifty per cent of 
the total expenses incurred by their decedent in maintain¬ 
ing and operating an automobile, in each of the years in 
question, was a proper deduction from gross income as a 
business expense for the year in which incurred and paid. 

That portion of the expenses incurred by decedent in 
maintaining and operating his automobile during the years 
in question which was properly chargeable against its use 
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.by decedent in going to and from his home andi office, and 
in other personal and family use, was not an ordinary and 
necessary business expense and, consequently, hot deduct¬ 
ible. Frank H. Sullivan, 1 B. T. A. 93; Chas. H. Sacks, 
6 B. T. A. 68. The evidence as to the extent to! which the 
automobile was used during the years 1919, 19201, and 1921, 
by decedent strictly in connection with his business is not 
sufficient to enable the Board to determine what portion 
of the total expense incurred in the years in question should 
be allocated to decedent’s business. We, therefore, approve 
• the Commissioner’s determination in regard thereto. 
23 The second issue presented is whether the peti¬ 
tioners are required to return as income of their de¬ 
cedent for the year 1920, the amount of $30,000! represent¬ 
ing part of the profit realized from short sale|s in sugar 
and which amount decedent allocated to the Washington 
corporation, H. M. Wagner Company, Inc. The petitioners 
contend that this amount of the profits, in fact and in law, 
belonged to the Washington corporation and that the de¬ 
cedent received it as an agent or trustee for its benefit. 
The Commissioner, on the other hand, contends that the 
short sales in sugar were purely personal speculations of 
the decedent and that the profits realized therefrom inured 
to him as an individual and must be reported in ihis return. 

At the outset, it should be observed that we have no evi¬ 
dence in the nature of an express contract which would re¬ 
quire H. M. Wagner to turn over any part of these profits 
to the corporation or to hold the corporation liable for any 
losses which H. M. Wagner might have suffered in the ven¬ 
ture. Petitioners rely on the relations and prior dealings 
of the parties, and contend that since H. M. Wagner was 
making purchases for the corporation as sole stockholder, 
these acts were for the protection of the corporation as well 
as the individual business and, therefore, the benefit which 
resulted therefrom should accrue to the benefit |of the cor¬ 
poration as well as to H. M. Wagner, individually. Our 
difficulty lies in determining the extent to which H. M. Wag¬ 
ner’s acts were binding on the corporation in the sense of 
an agent acting for a principal: Beyond the fact that H. 
M. Wagner was the sole owner of the Baltimore unincor¬ 
porated business, the owner of the entire stock of the 
Washington corporation and the fact that he ha<} been mak- 
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ing purchases for both businesses, we are without evidence 
as to the extent of the authority given to him in con- 

24 nection with these transactions. 

From the mere fact that H. M. Wagner owned all 
the stock of the Washington corporation and was making 
purchases for this corporation, can we conclude that he was 
acting for the corporation when he made short sales in his 
own name on a commodity exchange upon a realization 
that the purchases which he had made would prove detri¬ 
mental! We are of the opinion after a careful considera¬ 
tion of the evidence that we cannot so conclude. Certainly 
no express agreement to this effect is shown or contended 
for and the prior dealings of the parties do not tend to 
prove such a fact. Prior to 1920, H. M. Wagner had been 
accustomed to buying and selling on the New York Coffee 
and Sugar Exchange in his own name, and in these dealings 
no part of the profits and losses resulting therefrom was 
allocated to the Washington corporation. Apparently, 
these dealings were carried on in his individual capacity 
in a manner not uncommon to business men who engage 
in such speculative ventures, and in a similar manner to 
the transactions in 1920 which we are asked to consider as 
having been done by the Washington corporation. Of 
course, as owner of the stock of the Washington corpora¬ 
tion, losses or gains of this corporation would indirectly re¬ 
sult to the detriment or profit of H. M. Wagner, and, there¬ 
fore, H. M. Wagner was interested in the success of the 
corporation. We cannot, however, overlook the fact that 
the corporation was an entity separate and apart from H. 
M. Wagner, and that a sole stockholder of a corporation 
may engage in business on his own behalf which would be 
as distinct and separate from that of the corporation as if 
conducted by two separate individuals. Apparently, this 
was the situation as far as H. M. Wagner’s dealings on the 
commodity exchange were concerned. 

25 The argument advanced by the petitioners that 
because of the contractual arrangement between H. 

M. Wagner and Bohannon, the manager of the Washing¬ 
ton corporation, with respect to salary based on profits, the 
latter could have forced the former to have the corpora¬ 
tion’s share of the profits on the short sales in question 
allocated to the corporation, assumes an unproven ma- 
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terial fact, namely, ownership of these profits. Admittedly, 
if they belonged to the corporation when earned land H. M. 
Wagner was merely the intermediary or conduit through, 
which they flowed to the corporation, such profits would 
be taxable to the corporation and Bohannon could have 
forced such an allocation in order to determine the amount 
of his salary under the contract, but the evidence does not 
establish these facte. The evidence establishes that Bo¬ 
hannon had a contract under which he was entitled to re¬ 
ceive a salary based upon the profits of the corporation and 
that profits were made on the short sales in question, but it 
does not show that any part of such profits belonged to 
the corporation or that Bohannon could have forced H. M. 
Wagner to make an allocation in order to determine the 
amount of Bohannon’s salary. From the facts before us, 
we could equally well say that if losses had resulted on the 
short sale venture, the corporation would have been re¬ 
sponsible for its share of such losses, but certainly, we 
have no evidence before us which would lead us to con¬ 


clude that such a liability would have arisen ih the con¬ 
tingency assumed. 

The Board is, accordingly, of the opinion that on the 
evidence presented, it has not been shown that the re¬ 
spondent was in error in considering the entire profits 


from the short sales in question as income of HL 
ner, and, therefore, his action is sustained. 


M. Wag- 


Reviewed by the Board. 


Judgment will be entered for the respondent . 


26 Love, dissenting: I can not agree witlj the deci¬ 
sion reached in this case. It is true that as a matter 
of law we are dealing with two separate and distinct en¬ 
tities, one individual, and the other corporate. 

Under ordinary conditions those separate entities should 
be dealt with as separate entities, but every court in the 
land, including the United States Supreme Courts has justi¬ 
fied and endorsed the procedure, in dealing with tax cases 
under peculiar conditions, of disregarding the | corporate 
entities, and looking through the insubstantial and trans¬ 
parent partition veil between the individual entity and the 
corporate entity, or two corporate entities, and treating 
that which is in law two entities, as in truth and in fact, and 
for all economic purposes, as one entity. 
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It may be said parenthetically that Congress has fol¬ 
lowed the same idea in providing for consolidated returns 
of affiliated corporations. The following are some of the 
cases in which this procedure has been recognized: 
Southern Pacific Co. v. Loive, 247 U. S. 330; 

Gulf Oil Corporation v. Lewellyn, 248 U. S. 71; 

In Be Muncie Pulp Co ., 139 Fed. 546; 

In Re McCaskill Co. v. United States, 216 U. S. 514-5. 

27 It is true that in most of the cases reported the 
corporation entity was ignored in order to circum¬ 
vent the perpetration of fraud upon the Government, but 
certainlv it will not be contended that those cases do not 
justify a like course to be pursued in order to do justice to 
the taxpayer. In the instant case the facts are disclosed 
• by the record that H. M. Wagner owned, in his individual 

capacity, the entire Baltimore business, and owned 396 out 
of the 400 shares of stock of the corporation business in 
Washington; that he dictated the business policy of each 
business; that he operated both businesses in conjunction 
by purchasing merchandise in large quantities in his in¬ 
dividual name for both houses, in one purchase contract, 
and only allocated such merchandise by shipping orders; 
and the facts clearly indicate that in the particular instance 
of the purchase of “shorts” on the stock market, he bought 
such shorts to offset losses which his judgment told him 
would be the result of the unwise action on the part of his 
son and Bemmert in buying too much sugar for future de¬ 
livery, not alone to the Baltimore house, but to both houses. 
The loss that did accrue to the corporation by its having to 
take its proportion of the high priced sugar on those future 
deliveries was H. M. Wagner’s loss, 99 per cent as 

28 much as if the Washington business had been an in¬ 
dividual rather than a corporate business. 

The Washington house suffered its proportion of loss on 
the handling of that high priced sugar, 12 cars out of the 
total 36 cars so purchased, and equity is entitled to the 
same proportion of the profits made on the purchase of 
shorts that was made for the expressed purpose of off¬ 
setting that particular loss which Wagner believed would 
result. 

The United States Supreme Court, in Eisner v. Macom- 
her , 252 U. S., pages 213, 214, state: 
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We have no doubt of the power or duty of a court to 
look through the form of the corporation and determine 
the question of the stockholder’s right in order to ascer¬ 
tain whether he has received income taxable by Congress. 

i 

I have not seen a case reported that, in my judgment, 
more perfectly justifies the disregarding the corporate en¬ 
tity, and treating as an entity that which is in fact one 
man’s one business. 

Trussell and Siefkin concur in the dissent. 

Now, November 6, 1928, the foregoing Findings! of Fact, 
Opinion and Dissenting Opinion certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

29 United States Board of Tax Appeals, Washington. 

Docket No. 8489. 

Harriet C. Wagner, Exec-trix, and Robert B. -Wagner, 
Exer. Est. of Harry M. Wagner, Petitioner, 

i 

vs. I 

i 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated March 9,1928, it is 

Ordered and decided that, upon redetermination, there is 
deficiency for the years 1919,1920 and 1921 in the; amounts 
of $3,751.36, $31,483.49 and $3,444.14, respectively. 

Enter. 


(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C. | 

Entered Mar. 12,1928. 

7 ! 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals . 
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Now, November 6, 1928, the foregoing Order of.Rede- 
termination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Filed Sep. 7, 1928, United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket 8489. 

Harriet C. Wagner, Executrix, and Robert B. Wagner, 
Executor, of the Estate of Harry M. Wagner, 

v. 

Commissioner of Internal Revenue. 
Stipulation. 


It is stipulated and agreed that the decision of the Board 
of Tax Appeals in the case above described may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 
This agreement is made under and pursuant to the provi¬ 
sions of Section 1002-D of the Revenue Act of 1926. 

NEWELL W. ELLISON, 

Attorneys for Taxpayer. 

C. M. CHAREST, 

Attorney for Commissioner. 


Now, November 6, 1928, the foregoing Stipulation cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax Appeals. 
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31 United States Board of Tax Appeals. | 

Docket No. 8489. 

Harriet C. Wagner, Executrix, and Robert B. ^Vagner, 
Executor, of the Estate of Harry M. Wagner, Deceased, 
Petitioners, 


David H. Blair, Commissioner of Internal Revienue, 

Respondent. 

Petition for Review by the Court of Appeals of the District 

of Columbia. 

Filed Sept. 10, 1928, U. S. Board of Tax Appeals. 

The above-named petitioners are aggrieved by a; decision 
of the United States Board of Tax Appeals rendered 
against them on March 12, 1928, in the case of Harriet C. 
Wagner, Executrix and Robert B. Wagner, Exejcutor of 
the Estate of Harry M. Wagner, Deceased, vs. David H. 
Blair, Commissioner of Internal Revenue, No. 848&, on the 
docket of the Board, and respectfully submit theirl petition 
for a review thereof by the Court of Appeals of thd District 
of Columbia, pursuant to a stipulation of the parties filed 
with the clerk of said Board that review shall be by said 
Court, and for cause respectfully show as follows: 

32 Statement of the Nature of the Controversy. 

1. October 27, 1925, Harry M. Wagner duly appealed to 
the United States Board of Tax Appeals from a determina¬ 
tion of the Commissioner of Internal Revenue of deficiencies 
of $3,751.36, $31,483.49, and $3,444.14 in his income tax for 
the years 1919, 1920 and 1921, respectively, and said ap¬ 
peal was docketed as No. 8489. Thereafter Harry M. Wag¬ 
ner died June 30, 1926, and Harriet C. Wagner and Robert 
B. Wagner were duly appointed as executrix and executor 
of his estate, and were substituted as petitioners in said 
docket No. 8489, upon the suggestion to the Board, at the 
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hearing, February 9, 1927, of the death of Harry M. Wag¬ 
ner. 

2. The taxes involved in said appeal depended upon the 
following questions : 

(a) Whether Harry M. Wagner, deceased, had been en¬ 
titled to deduct from his gross income in arriving at his 
net income subject to tax, certain expenses incurred by him 
during each of the said three years, in maintaining and 
operating an automobile used in part in his business and 
in part for other purposes; 

(b) Whether the entire profits during the year 1920 re¬ 
sulting from certain short sales of sugar on the New York 
Coffee and Sugar Exchange, constituted income to Harry 
M. Wagner, deceased, or whether part of said profits con¬ 
stituted income to H. M. Wagner Company, Inc. 

33 3. The petitioners have signed and filed with re¬ 

spondent an agreement consenting to the immediate 
assessment of $2,837.36 for 1919, $6,419.67 for 1920, and 
$2,754.14 for 1921, leaving in controversy proposed defi¬ 
ciencies of $914.00 for 1919, $25,063.82 for 1920, and $690.00 
for 1921. 

4. The case was heard by the Board February 9, 1927, 
and a supplemental hearing was had May 19, 1927. March 
9,1928, the Board filed its findings of fact and opinion, with 
dissenting opinion in which three members concurred. By 
this decision the said automobile expenses were disallowed 
as deductions, and the entire profits from said short sales 
of sugar were held to constitute income to Harry M. Wag¬ 
ner, deceased, and the deficiencies found by the Commis¬ 
sioner were affirmed. Thereafter formal orders were en¬ 
tered, dated March 12,1928, redetermining said deficiencies 
in the same amounts as those found by the Commissioner. 

II. 

Assignments of Error. 

The petitioners believe and aver that errors were com¬ 
mitted by the Board to their damage and prejudice, as fol¬ 
lows: 

1. In entering judgment for the Commissioner. 

2. In redetermining the deficiencies as $3,751.36 for 1919, 
$31,483.49 for 1920, and $3,444.14 for 1921. 
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34 3. In failing to find that part of the cost of main¬ 
taining and operating the automobile of petitioners’ 

decedent during the years in question was deductible as 
an ordinary and necessary business expense. 

4. In failing to find' the extent to which the said auto¬ 
mobile was used by petitioners’ decedent in his business. 

5. In finding that the entire profits from said short sales 
of sugar on the New York Coffee and Sugar Exchange dur¬ 
ing the year 1920, constituted income to petitioners’ dece¬ 
dent. 

6. In failing to find that in making said short sales of 
sugar petitioners’ decedent acted for himself and as agent 
for H. M. Wagner Company, Inc. 

7. In failing to find that petitioners’ decedent jmade the 
short sales of sugar to offset the losses which resulted not 
only to himself but also to H. M. Wagner Company, Inc., 
from the purchase of high priced sugar. 

8. In failing to find that petitioners ’ decedent, in making 
the short sales of sugar, acted for himself and for H. M. 
Wagner Company, Inc., in proportion to the amounts of 
high priced sugar purchased for the account of each. 

9. In failing to find that part of said profits constituted 

income to H. M. Wagner Company, Inc. i 

10. In sustaining the objection of counsel for respondent 
to the following question propounded to Mr. (George E. 
Bohannon, witness for petitioners, to which ruling an ex¬ 
ception was duly taken by petitioners’ counsel: j 

“Q. Mr. Bohannon, did Mr. Wagner say that he was 

35 selling options short in order to protect C. W. Bohan¬ 
non and the H. M. Wagner Company, Incorporated?” 


Wherefore your petitioners pray that the aforesaid de¬ 
cision of the Board of Tax Appeals against them be re¬ 
viewed and reversed by the Court of Appeals of the District 
of Columbia and for such other and further relief as the 
Court mav deem meet and proper in the premises. 

EDWARD B. BURLING, 

NEWELL W. ELLISON, 

WM. MERRICK PARKER, j 
Attorneys for Petitioners ,j 


701 Union Trust Building, 

Washington, D . C. 
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District of Columbia, ss: 

Wm. Merrick Parker, being duly sworn, says that he is 
one of the attorneys for petitioners; that he knows the con¬ 
tents of the foregoing petition for review; that to the best 
of his knowledge and belief the statements therein are true 
and that the assignments of error are well taken and in¬ 
tended to be argued. 

WM. MERRICK PARKER. 


Subscribed and sworn to before me this 7th day of Sep¬ 
tember, 1928. 

; PEARL M. HAUSER, 

[Seal of Notary Public.] Notary Public . 

My commission expires Mar. 26, 1931. 

Filed Sep. 10, 1928. United States Board of Tax 

36 Appeals. 


Docket No. 8489. 

Harriet C. Wagner, Executrix, and Robert B. Wagner, 
Executor, of the Estate of Harry M. Wagner, Deceased, 
Petitioners, 


v. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review . 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C.: 

You are hereby notified that on September 10, 1928, a 
petition for a review of the decision of the United States 
Board of Tax Appeals was filed with the Clerk of the Board 
in the above entitled case, a true copy of which petition is 
heerwith served upon you. 

' WM. MERRICK PARKER, 

Attorney for Petitioners. 
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Receipt acknowledged this 10th day of September, 1928. 

C. M. CHAREST, 
Attorney for Respondent . 

i 

Now, November 6,1928, the foregoing Petition for Review 
and Notice of Filing thereof certified from the Record as a 
true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

37 Filed Nov. 3, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals.! 

Docket No. 8489. 

i 

i 

Harriet C. Wagner, Executrix, and Robert B. WIagner, Ex¬ 
ecutor, of the Estate of Harry M. Wagner, Deceased, 
Petitioners, 

v. 

i 

David H. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 

i 

Statement of Evidence. 

Be it remembered that this cause came on for hearing 
before the United States Board of Tax Appeals; Mr. Love 
presiding, B. R. Youngman, Esquire, representing the pe¬ 
titioners, and J. B. Foley, Esquire, (A. W. Gregg, Esquire, 
General Counsel, Bureau of Internal Revenue), on behalf 
of the Commissioner of Internal Revenue, respondent, at 
Washington, D. C., Wednesday, February 9, 1928. 

i 

I 

And thereupon to maintain the issues on behalf of the pe¬ 
titioners there was called as a witness Robert Baer Wagner, 
who on direct examination testified in substance as follows: 

My name is Robert Baer Wagner. I am now Manager of 
H. M. Wagner & Company, Baltimore, and President of 
H. M. Wagner & Company, Incorporated; Washing- 

38 ton, D. C., having succeeded my father, H. M. Wag- 
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ner, as President of the 'Washing-tun corporation. I took 
over the duties of my father and Mr. Remmert in managing 
the Baltimore business. My father died June 30, 1926. 

During the period 1919 to 1921, inclusive, my father was 
ill with diabetes which more or less incapacitated him. 

During that time 1919 to 1921, inclusive, my father owned 
and operated an automobile which he used for business pur¬ 
poses and for going to and from the office; business trips 
being made to the downtown section of the City of Balti¬ 
more and to Washington and New York. My father used 
his automobile at least fifty per cent in connection with his 
business. 

He had expenses in maintaining and operating the auto¬ 
mobile during said years. These expenses consisted in 
part of garage rent, cost of repairs of automobile, cost of 
battery repairs, cost of suit for chauffeur, salary of chauf¬ 
feur, and insurance. 


The witness, Robert Baer Wagner, then identified 23 can¬ 
celled checks totalling $2,285.98 for the year 1919; 27 can¬ 
celled checks totalling $3,355.66, for 1920; and 17 cancelled 
checks totalling $1,967.17 for the year 1921, covering the 
expenses in maintaining and operating the automobile dur¬ 
ing said years, which were placed in evidence as Peti¬ 
tioner’s Exhibit No. 1. 

39 Robert Baer Wagner further testified: 


During these three years, my father employed a chauf¬ 
feur and paid him a salary of $20 per week. 

Upon cross-examination Robert Baer Wagner testified 
as follows: 


During 1919, 1920, and 1921, I was a clerk in my father’s 
Baltimore business doing general office work, and in con¬ 
ferences with Mr. Remmert helped to manage this business. 

The check dated October 10, 1919, No. 357, signed by 
Harry M. Wagner and drawn to the order of Ditch, Bowers 
& Taylor, Incorporated, for $36.52, which has, with other 
checks, been placed in evidence as Petitioner’s Exhibit No. 
1, was in payment for repairs to the battery of my father’s 
automobile. I know this because Ditch, Bowers & Taylor 
are representatives of the Willard Battery Company and 
that is all the work they have ever done for H. M. Wagner. 
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My father used his automobile for the purpose of trans¬ 
acting business in Baltimore, and out of town, in Washing¬ 
ton and New York, and in going to and from the office. 
There was practically not a day when he was able to go to 
his office that there was not some business to be transacted 
downtown. He did not go out for lunch but had lunch in- 
his office. 

i 

I seldom drove to the office with my father, but I fre¬ 
quently went with him on business trips during the 

40 day to the dowmtown section of the city, j I should 
say I went with him about one-third of the time to be 

conservative. The distance between his home and his of¬ 
fice was about seven miles and the distance between his 
office and what we call downtown was about three miles, 
usually not less than that. 

My father took drives in his automobile on holidays but 
never on Sundays and very, very seldom in the evening 
after coming back from work. 

Robert Baer Wagner further testified on cross-examina¬ 
tion in connection with dealings of H. M. Wagher on the 
New York Coffee and Sugar Exchange substantially as 
follows: 

H. M. Wagner was in the habit of buying and| selling on 
the coffee and sugar exchange; the year 1920 wyas not the 
only year in which he did this. The profits and losses from 
dealings on the coffee and sugar exchange were ;not attrib¬ 
uted in part or at all to the Washington house in other 
years; the only year in which this was done whs the vear 
1920. | 

On re-direct examination Robert Baer Wagner testified 
as follows: 

i 

j 

I was in the same office with my father and knew when he 
went out on business trips. I should say that 90 per cent of 
the time he left the office during the day he would use his 

automobile for business. j 

; 

41 Further to maintain the issues on behalf of the 
petitioners, there was called as a witness George E. 

Bohannon, who testified in substance as follows r. 


i 
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My name is George E. Bohannon and my home address 
is Cecil Apartment, 15th and L Streets, N. W. 

I am the treasurer of H. M. Wagner and Company, Inc., 
Washington, D. C., and have held such position since July, 
1915. My brother, C. W. Bohannon, was manager of the 
company in 1920, but he has since died. 

In 1920, the corporation purchased a few commodities, 
locally, but all sugar handled by the corporation was pur¬ 
chased by H. M. Wagner in Baltimore. 

In 1920, there was a conference in Washington between 
H. M. Wagner, Charles W. Bohannon and myself. We 
three were in a room talking together. 

(At this point Mr. Youngman asked the witness “What 
took place at that, conference ?” Before the witness replied 
Mr. Foley said: “I ask to have that question made more 
specific. What does he mean by what took place—what 
was done or what was said?” There then ensued the fol¬ 
lowing discussion between counsel and the Board Member 
concerning the extent to which the witness might testify 
as to what was said at the conference:) 

The Member: “Yes, you may ask what each one said. 
He was a member of that conference and I will per- 
42 mit to into the record wliat each one said there, ex¬ 
cept to make his statement as to what was transpir¬ 
ing somewhere else or what had transpired somewhere 
else.” 

By Mr. Youngman: 

Q. “Mr. Bohannon, what was said by Mr. Charles W. 
Bohannon at that conference?” 

Mr. Foley: “I will object to that, if the Board please, 
on the ground that it is hearsay, incompetent, irrelevant 
and immaterial.” 

The Member: “Well, it may be and it may not be; that 
is the trouble with me. I do not know what he said would 
be admissible or what was said that would not be ad- 
misible. I want to state here my idea as to this kind of 
evidence. You may differ with me and if you do you may 
take an exception. I think he would be permitted to say 
that he had instructed Mr. Wagner—he himself and in- 
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structed certain things to be done over at Baliimore. He 
could not state that sugar had advanced in price; that is 
telling a fact outside of that. You see my distinction that 

I make.” ' j 

Mr. Foley: “I am afraid I do not quite grasp it, your 
Honor.” 

The Member: “Well, the distinction as I see it is this: 
If a party there were to say that a certain thing has hap¬ 
pened yesterday, that would not be admissible, because it 
would be strictly hearsay. If that party says^ I have in¬ 
structed my son or my secretary to do so and so, that does 
not prove that he has instructed him, but it does 
43 prove that it was discussed and that is what he said. 

Any declaration made there, any conversation that 
goes on between the two is not proof of any tact that he 
states to be true but it does prove that a conversation took 
place there.” 

Mr. Foley: “I understand that.” 

The Member: “That is what I am trying to get at. He 
can state what conversation took place but it does not prove 
any fact, because it is hearsay.” 

Mr. Foley: “Then, my objection is that it is irrelevant 
and immaterial. It does not make any difference what the 
men said.” 

The Member: “Only as a basis for this man’s action or 
the other man’s action—whatever took place there was the 
basis of certain action, and as a basis for future action I 
think that conversation is relevant; but I shall rule out any 
declaration of a fact which was reported to be previously 
existing because that is purely hearsay evidence.” 

“Do you understand my attitude on this?” j 

Mr. Youngman: “I do not know, Judge, as I do alto¬ 
gether.” 

The Member: “The objection is made that what you are 
trying to draw out here is hearsay evidencd That ob¬ 
jection is good. It is a good objection—any statement of 
fact which Mr. Wagner may have made to these parties does 

not prove that to be a fact at all-” 

44 Mr. Youngman (interposing): “And is not ad¬ 
missible.” 
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The Member: “And is not admissible except as it may 
lay a basis for future action upon which these gentlemen 
acted. Any conversation that took place there, I think, 
would be admissible as* 1 a basis upon which they acted. 
He can say, for instance, that Mr. Wagner instructed him 
to do so and so, and he obeys these instructions to do 
those things, and in that way he can tell what Mr. Wagner 
said. But as to say Mr. Wagner said that sugar was up 
or that sugar was down, would be purely hearsay evi¬ 
dences/’ 

Mr. Youngman: “I understand what you mean, your 
Honor. I am afraid under that ruling this witness will 
not be any good to us.” 

The Member: “I am sure I am right in ruling out hear¬ 
say evidence that is objected to. I was trying to draw the 
line so that you could get in something that I thought you 
wanted that I do not think comes under the hearsay rule; 
but, so far as it relates to any facts Mr. Wagner may have 
told the witness here, that is purely hearsay, and the ob¬ 
jection is made that it is hearsay and I will have to sus¬ 
tain the objection on that.” 

Mr. Youngman: “May it please your Honor if he was 
present at the conference and he knows of his own volition 
all those things were said—nobody told them to him; he 
knows them of his own knowledge.” 

The Member: f 6 That they were said, well, but when they 
are said it is information that is imparted to him by Mr. 

Wagner.” 

45 Mr. Youngman: “Surely.” 

The Member: “Now, Mr. Wagner cannot impart 
any information to this witness and this witness go on 
the stand and tell what Mr. Wagner imparted to him— 
that is hearsav.” 

Mr. Youngman: “But he did not hear it from a third 
party—he got it direct.” 

The Member: “Yes, but Mr. Wagner was not sworn to 
tell the truth, and he has not qualified under any of the 
rules of Court here.” 

Mr. Youngman: “That is the unfortunate part; we 
haven’t Mr. Wagner with us today.” 

The Member: “I realize that you have not him here. 
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That is unfortunate, but that does not relieve the rule of 
evidence.” 

Mr. Youngman: “If that is your ruling, then 1 wish to 
enter an exception.” 

The Member: “You understand I haven’t rulefl on any 
specific question. I have just been telling you my idea 
of the rule of evidence right here and wanted you to frame 
your question and outline your question with that idea in 
view; if you ask a question that will bring out sotae infor¬ 
mation imparted to this witness by Mr. Wagner and get 
him to tell what Mr. Wagner said, I shall have to sustain 
an objection to that fact.” 

Mr. Youngman: “In order to get an exception in the 
record I will ask him that question.” 

The Member: “Ask him the question and I will see if 
there is any objection, and then rule on it.” 


46 By Mr. Youngman: 

Q. “Mr. Bohannon, what was said at that conference?” 

j 

Mr. Foley: “I object to that as calling for hearsay testi¬ 
mony. ’ ’ 

The Member: “I do not know what the witness is going 
to say; whether he is going to tell something, oif what. I 
cannot tell whether it was going to come under my ruling 
or not.” 


Mr. Foley: “And I cannot risk not making an! objection 
because I do not know what he is going to say.” 

Mr. Youngman: “May I offer a suggestion——” 

Mr. Foley (interposing): “May I suggest, if jthe Court 
please, this is one of the few times when a leading question 
might be proper. ’ ’ 


The Member: “If you will waive your objectibn to lead¬ 
ing, I will ask counsel to ask a leading question and ask 
if so and so happened. ’ 9 


Mr. Foley: “Yes, sir.” 

The Member: “You ask him a leading question right on 
that point.” 


By Mr. Youngman: 

Q. “Mr. Bohannon, did Mr. Wagner say that he was sell¬ 
ing options short in order to protect C. W. Bohannon and 
the H. M. Wagner Company, Incorporated?” 
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Mr. Foley: “I object to that as calling for hearsay.’’ 

The Member: “Objection sustained.” 

Mr. Youngman: “I wish to enter an exception to that 
ruling.” 

47 The Member: “Yes, I do not want to cut you out 
of the exception.” 

There was no cross-examination and the witness was 
thereupon excused. 

Be it further remembered that the foregong contains the 
substance of all the evidence given on the hearing of this 
cause in connection with the automobile expense, and all 
the evidence given by the witness, George E. Bohannon, 
and an excerpt from the evidence concerning prior deal¬ 
ings by H. M. Wagner on the New York Coffee .and Sugar 
Exchange, and in order that the same m^y be preserved 
and made of record this statement of evidence is duly 
stated, approved and signed and ordered to be made of 
record-in the above entitled cause this 3rd day of Novem¬ 
ber, 1928. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Approved: 

EDWARD B. BURLING, 

NEWELL W. ELLISON, 

WM. MERRICK PARKER, 

Attorneys for Petitioner . 

C. M. CHAREST, 

Attorney for Respondent. 

Now, November 6, 1928, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals . 
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48 Filed Nov. 5, 1923, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals.; 

Docket No. 8489. 

i 

Harriet C. Wagner, Executrix, and Robert B.j Wagner, 
Executor, of the Estate of Harry M. Wagner, Deceased, 
Petitioners, 

v. 

i 

I 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. j 


Designation of Record. 

I 

The Clerk, in preparing the Transcript of Record for the 
Court of Appeals in the above-entitled case, will!please in¬ 
clude the following: 

1. The docket entries. 

2. Pleadings. j 

3. Findings of Fact, Opinion including dissenting opin¬ 
ion, and decision of the Board. 

4. Petition for Review. j 

5. The Statement of Evidence as agreed upon and set¬ 
tled. | 

6. Stipulation for Review by Court of Appeals of the 
District of Columbia. 

7. This designation. 

EDWARD B. BURLING,! 
NEWELL W. ELLISON, 

WM. MERRICK PARKER, 

Attorneys for Petitioner . 

Approved: 

(Sgd.) C. M. CHAREST, 

Counsel for Commissioner.\ 


| 

| 

i 


i 



3S H. C. WAGNER, EXECUTRIX, VS. D. H. BLAIR, COMMB. 


Now, November 6, 1928, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4869. 
Harriet C. Wagner, executrix, &c., et. al., appellants, vs. 
David H. Blair, Commissioner, &c. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 7, 1928. Henry W. Hodges, 
clerk. 
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Harriet C. Wagner, Executrix, and Robert Wag¬ 
ner, Executor, of the Estate of Harry M. 
Wagner, Deceased, Appellants, 

vs. 

David H. Blair, Commissioner of Internal ReVenue. 


APPEAL FROM THE UNITED STATES 
BOARD OF TAX APPEALS 


BRIEF FOR APPELLANTS 


Jurisdiction 

This case comes before the Court on Petition for 
Review of a decision of the United States Board of 
Tax Appeals pursuant to Sections 1001,1002 and 1003 



of the Revenue Act of 1926. In the stipulation filed 
in the case (Rec. p. 24) it was agreed that the case 
might be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia pursuant to the provisions of Section 
1002 (d) of said Act (44 Stat. L. 9,109,110). 


Questions Presented 

There are three questions in the case: 

1. Harry M. Wagner, now deceased, in computing 
his net income, subject to tax, for the years 1919, 1920 
and 1921, deducted from his gross income for each of 
said years certain expenses incurred by him in the 
maintenance and operation of an automobile used in 
his business. The Board of Tax Appeals held that 
no part of said expenses was deductible. The first 
question is whether the deductions taken were proper. 

2. In the year 1920 certain profits resulted from 
short sales of sugar on the New York Coffee and 
Sugar Exchange, two-thirds of which profits were re¬ 
ported by Harry M. Wagner as his income and tax 
paid thereon and one-third of which was reported by 
II. M. Wagner Company, Inc., and a tax paid thereon 
by the company. The Board of Tax Appeals held 
that the entire profits constituted income to Harry 
M. Wagner and were taxable to him. The second 
question is whether or not the entire profits of this 
transaction belong to Harry M. Wagner or whether 
part thereof belong to H. M. Wagner Company, Inc. 

3. Whether the Board erred in excluding certain 
evidence at the hearing. 
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Statement of Facts 

Harry M. Wagner died June 30, 1926. The present 
appellants, Harriet C. Wagner and Robert Bl Wag¬ 
ner, are his executrix and executor, respectively, and 
were substituted as petitioners before the Board of 
Tax Appeals at the hearing, upon the suggestion of 
Mr. Wagner’s death, (Rec. p. 14). 

During the years 1919, 1920 and 1921 Mr. Wagner 
was a citizen of the United States and a resident of 
Baltimore, Maryland. During those years he! owned 
and operated in his individual capacity a wholesale 
grocery business in the City of Baltimore under the 
trade name of H. M. Wagner & Company. He was 
also the chief stockholder, owning 396 out pf 400 
shares outstanding, and president of the H. Mj. Wag¬ 
ner Company, Inc., of Washington, D. C. (Rec. pp. 
14, 15). | 

William F. Remmert had been employed by Mr. 
Wagner for many years and during the years in ques¬ 
tion was manager of H. M. Wagner & Company of 
Baltimore. Charles W. Bohannon, since deceased, 
was manager of H. M. Wagner Company, Inc., of 
Washington, D. C. Robert B. Wagner, son of! Harry 
M. Wagner, was employed in the Baltimore business 
during the years in question. He was engaged jin gen¬ 
eral office work and assisted in the management of 
the business in conjunction with Mr. Remmerf (Rec. 
p. 15). | 

Automobile 

During the years 1919 to 1921, inclusive, Mi^. Wag¬ 
ner was ill with diabetes which more or less incapa¬ 
citated him. During that time he owned an Automo¬ 
bile which he used for business purposes and for go- 
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ing to and from his office, which was a distance of 
about seven miles (Rec. pp. 30, 31). The business 
purposes consisted of using the automobile in making 
trips during business hours from his Baltimore office 
to “downtown Baltimore”, which was approximately 
three miles distant, as well as to other points in and 
around Baltimore, and in making trips to Washing¬ 
ton and New York (Rec. p. 31). Ninety per cent of 
the trips which he made during business hours were 
for business purposes. He took drives in his auto¬ 
mobile on holidays but never on Sundays and very 
seldom in the evening (Rec. p. 31). At least fifty per 
cent of the entire use of the automobile was for busi¬ 
ness purposes (Rec. p. 30). The total expenditures 
made by Mr. Wagner for the maintenance and op¬ 
eration of his automobile during the years involved 
were as follows (Rec. pp. 15 and 30): 


Year Amount 

1919 .$3,022.05 

1920 . 2,953.66 

1921 . i . 2,667.17 


Transactions in Sugar 

In the year 1920 all purchases of sugar, both for 
the individual business of Mr. Wagner in Baltimore 
and H. M. Wagner Company, Inc., of Washington, 
D. C., were made by the Baltimore house, that is by 
Mr. Wagner individually (Rec. pp. 15, 16). All pur¬ 
chase orders were given in the name of H. M. Wag¬ 
ner & Company of Baltimore, which was Mr. Wag¬ 
ner’s individual business, and the shipments, when 
made, were sent direct from the refineries to Balti¬ 
more or Washington (Rec. p. 16). 
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During the early part of 1920 Mr. Wagner was con¬ 
fined for a considerable time in a hospital and at; his 
home. While he was so confined, his son, Robert B. 
Wagner, and Remmert were in active charge of the 
business. Remmert kept in touch with Mr. Wagner 
by telephone and occasional visits, and his son visited 
him in the hospital and saw him daily after his return 
to his home (Rec. p. 16). j 

At this time sugar was very scarce and the price 
very high. Remmert and Robert B. Wagner pur¬ 
chased as much sugar as they could for the two busi¬ 
nesses, believing this was the proper thing to do (Rec. 
p. 16). They informed Mr. Wagner of their heavy 
purchases of sugar, and Mr. Wagner thereupon stated 
to them that in his opinion the sugar market was at 
its top and that the business would be ruined if some¬ 
thing were not done to hedge on the purchases, i He 
accordingly instructed his son to consult with Rem¬ 
mert and to sell options in sugar on the New York 
Coffee and Sugar Exchange to cover the losses, which 
in his opinion would occur due to sales on a declining 
market of the sugar purchased at the top of the mar¬ 
ket (Rec. p. 16). 

These instructions were promptly carried out by his 
son and Remmert, who placed the orders with the 
brokers, Minford, Leudor and Company of New York. 
The exact amount of options to be sold on the exchange 
was left to the judgment of his son and Remmert^ Mr. 
Wagner’s instructions to his son being to the effect 
that they should protect themselves on the purchases 
made (Rec. p. 16). ; 

As Mr. Wagner had foreseen, the sugar market in 
1920 suffered a severe decline and the actual sugar 
purchased had to be disposed of on a declining market, 


i 


i 
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However the same declining market made the short 
sales profitable and these were closed out at a total 
profit of $102,543.58 (Rec. p. 16.) During the period 
of the decline in the price of sugar, twenty-four car¬ 
loads of the actual sugar purchased were received by 
the Baltimore house and twelve carloads were received 
by the Washington corporation (Rec. p. 17). These 
shipments were made in fulfillment of the orders for 
future delivery which were placed by Remmert and 
Mr. Wagner’s son while Mr. Wagner was ill and away 
from his business (Rec. p. 17). Accordingly, the prof¬ 
its from the short sales went to the two businesses in 
substantially the same proportion as the deliveries of 
actual sugar to the respective houses (the exact ratio of 
the division being determined upon in the fall of 1920 
after the deliveries of actual sugar had then been 
made) which was $30,000 to H. M. Wagner Company, 
Inc., and the balance to his individual business in Balti¬ 
more (Rec. pp. 17,18). 

During the year 1920 Charles W. Bohannon, since 
deceased, was manager of H. M. Wagner Company, 
Inc. (Rec. p. 17). His compensation was in large part 
contingent upon the net profits of the corporation, 
being computed in accordance with the terms of the 
following agreement between Bohannon and Mr. Wag¬ 
ner in the name of his individual business, which 
agreement was in force from the date of its execution 
until the death of Bohannon (Rec. p. 17): 

“ Agreement entered into this first day of Feb¬ 
ruary", 1902, between H. M. Wagner & Co. and C. 
W. Bohannon—Witnesseth: H. M. Wagner & Co., 
have employed C. W. Bohannon to manage their 
business in the city of Washington and C. W. 
Bohannon agrees to devote his time exclusively to 
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H. M. Wagner & Co.’s business and interest and 
will not conduct any other business unless with 
their consent. 

“The compensation of C. W. Bohannon! shall 
be as follows: If H. M. Wagner & Co., have in¬ 
vested in their Washington business more; than 
15,000 dollars they are to receive 6 per cent in¬ 
terest on said excess, after this and all expenses 
and uncollectible debts have been deducted; from 
the profits of said Washington business 0. W. 
Bohannon is to receive as a salary one-tliird of the 
net profits, but if said one-third is not ascertained 
to amount to 1,300 dollars then C. W. Bohannon 
is to receive 1,300 dollars as his salary in lieu of 
the one-third interest in the profits. 

“This agreement to terminate on the 31st day* 
of January, 1903, and unless another agreement 
is substituted for this one, the same arrange¬ 
ments are to continue for a year at the time after 
the expiration of this one with same conditibns. 

“H. M. Wagner & Co. 

“Chas. W. Bohannon.”; 

As heretofore pointed out, there is also a question 
of evidence presented in this record, the facts concern¬ 
ing which are fully set forth on pages 26, 27 4nd 28 
of this brief. 

On these facts Mr. Wagner’s executrix and executor 
contended before the Board of Tax Appeals that— 

(1) One-half of the expenses incurred by Mr.'Wag¬ 
ner in maintaining and operating his automobile dur¬ 
ing the years in question was deductible in his income 
tax returns for those years, and 

(2) That $30,000 of the profits from the short sales 
of sugar belonged to H. M. Wagner Company, Inc., 
and should not be included in Mr. Wagner’s income for 
the year 1920. 


i 
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The Board held, however, that none of the automo¬ 
bile expenses might be deducted and that the entire 
profits from the short sales of sugar should be in¬ 
cluded in Mr. Wagner’s income for the year 1920 
(three members dissenting). 

From this decision Mr. Wagner’s executrix and ex¬ 
ecutor have brought the case before this Court on 
Petition for Review. 


Assignments of Error 

The following errors have been assigned: 

The Board erred: 

1. In entering judgment for the Commissioner. 

2. In redetermining the deficiencies as $3,751.36 for 
1919, $31,483.49 for 1920, and $3,444.14 for 1921. 

3. In failing to find that part of the cost of main¬ 
taining and operating the automobile of petitioners’ 
decedent during the years in question was deductible 
as an ordinary and necessary business expense. 

4. In failing to find the extent to which the said 
automobile was used by petitioners’ decedent in his 
business. 

5. In finding that the entire profits from said short 
sales of sugar on the New York Coffee and Sugar 
Exchange during the year 1920 constituted income to 
petitioners’ decedent. 

6. In failing to find that in making said short sales 
of sugar petitioners’ decedent acted for himself and 
agent for H. M. Wagner Company, Inc. 

7. In failing to find that petitioners’ decedent made 
the short sales of sugar to offset the losess which re¬ 
sulted, not only to himself but also to H. M. Wagner 
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Company, Inc., from the purchase of high priced 
sugar. ! 

8. In failing to find that petitioners’ decedent, in 

i 

making the short sales of sugar, acted for himself and 
II. M. Wagner Company, Inc., in proportion to the 
amounts of high priced sugar purchased for the ac¬ 
count of each. 

9. In failing to find that part of said profits con¬ 
stituted income to H. M. Wagner Company, Inc. 

10. In sustaining the objection of counsel fbr re¬ 
spondent to the following question propounded to Mr. 
George E. Bohannon, witness for petitioners, to which 
ruling an exception was duly taken by petitioners’ 
counsel: 

i 

“Q. Mr. Bohannon, did Mr. Wagner say that 
he was selling options short in order to protect 
C. W. Bohannon and the H. M. Wagner Company, 
Inc.?” 


ARGUMENT. 

Automobile. 

The Statutes Involved. 


Mr. Wagner’s 


right 


to take as a deduction; from 


gross income the expense of maintaining and operating 
his automobile in connection with his business during 
the years 1919, 1920 and 1921, arises out of Section 
214 (a) (1) of the Revenue Acts of 1918 and 1921, the 


material portions of which are identical and are 
lows: 


as fol- 


F 
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“Section 214 (a). That in computing net income 
there should be allowed as deductions: 

“(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in carry¬ 
ing on anv trade or business, * * *.”40 Stat. L. 
1057,1066 ; 42 Stat. L. 227, 239. 


Fifty Per Cent of the Cost of Maintaining the Auto¬ 
mobile is Deductible as a Business Expense. 

It is not contended that the entire cost of maintain¬ 
ing and operating the automobile during the years in 
question is deductible but only that part of the cost 
attributable to its use in connection with the business 
is deductible. 

The Board of Tax Appeals in its opinion, after hold¬ 
ing that the portion of the expenses incurred in main¬ 
taining and operating the automibile for personal and 
family purposes was not deductible (which point was 
not in issue), disposed of the question in the following 
summary manner: 

“The evidence as to the extent to which the au¬ 
tomobile was used during the years 1919,1920 and 
1921 by decedent strictly in connection with his 
business is not sufficient to enable the Board to de¬ 
termine what portion of the total expense incurred 
in the years in question should be allocated to the 
decedent’s business.” 

The evidence on this point is uncontroverted to the 
effect that at least fifty per cent of the entire use 
which Mr. Wagner made of his automobile during each 
of the years was for business purposes (Rec. p. 30). 
Mr. Wagner’s son, who was in daily contact with his 
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father (Rec. p. 16) testified that his father used his 
automobile practically every day in transacting busi¬ 
ness in Baltimore and for business trips to Washing¬ 
ton and New York and that he took drives in his; auto¬ 
mobile on holidays but never on Sundays and very 
seldom in the evening after coming back from work 
(Rec. p. 31); and that of the total use of the automobile 
at least fifty yer cent was in connection with his 
father’s business (Rec. p. 30). Certainly the son was 
in a position to know the use which his father made of 
his automobile since he lived at home with his father 
(Rec. p. 16), worked in the same office with him, and 
frequently went with him on business trips during .the 
day (Rec. p. 31). j 

It is impossible, where an automobile is used for 
both business and pleasure, to determine with mathe¬ 
matical exactness the extent of its use for each pur¬ 
pose, and it is submitted that such a demonstration 
should not be required. j 

In other similar cases the Board of Tax Appeals has 
been reasonable in this respect and there is no reason 
for an exception in this case. In the Appeal of R. G. 
Hubbard (2 B. T. A. 1287), wher6 the facts were strik¬ 
ingly similar, the Board had no difficulty in finding 
that the taxpayer’s automobile was used at least fifty 
per cent for business purposes, although the automo¬ 
bile was also used by the taxpayer for pleasure. In 
that case the Board said: j 

i 

i 

l 

“We are of the opinion from the evidence that 
at least one-half of the use of the automqbile in 
question during the years 1919 and 1920 was in 
connection with the taxpayer’s business ahd that 
he is entitled to deduct from gross income so much 
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of the expense for the maintenance and operation 
of the automobile as is attributable to that use.” 

In that case the taxpayer failed to prove the amount 
of automobile expenses so it was impossible to allow 
the deduction, but the Board did recognize the prin¬ 
ciple that where the exact extent of the use of the auto¬ 
mobile in business is not shown it is proper to allow 
a reasonable amount. See also Appeal of Nicholas J. 
Maisel, Jr., 2 B. T. A. 66; Appeal of J. R. James, 2 
B. T. A. 1071; Appeal of R. C. Musser, 3 B. T. A. 498; 
C W. Carey v. Commissioner, 6 B. T. A. 539. 

Applying this principle to the instant case, it is 
clearlv unreasonable to refuse to allow anv deduction 
for the expense of maintaining and operating the auto¬ 
mobile used by Mr. Wagner when the uncontradicted 
evidence, as to its use, was that at least fifty per cent 
thereof was in connection with his business. And the 
amounts expended were proved by numerous cancelled 
checks introduced in evidence and found as facts bv 
the Board (Rec. p. 15). 

In the absence of any evidence to the contrary, it is 
submitted that Mr. Robert B. Wagner’s testimony that 
his father’s automobile was used at least fifty per cent 
in connection with his father’s business during the 
years in question should be controlling and that one- 
half of the automobile expenses should be deductible. 


Transactions in Sugar. 

The Statute Involved. 

Mr. Wagner’s liability to pay an income tax upon 
the entire profits resulting from the short sales of 
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sugar on the New York Coffee and Sugar Exchange in 
the year 1920 depends upon the following section of 
the Revenue Act of 1918: 

j 

“Sec. 213. That for the purposes of this title 
* * * the term ‘gross income’— 

(a) Includes gains, profits, and income derived 
from salaries, wages, * * *, of whatever kind 

and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or! sales, 
or dealings in property, * * *; or the’trans¬ 
action of any business carried on for gain or profit, 
or gains or profits and income derived from any 
source whatever. * * *” (40 Stat. L. 1065) 


In Making the Short Sales of Sugar During the Year 
1920 Harry M. Wagner Acted for Both H. M. 
Wagner & Company of Baltimore and H. M. 
Wagner Company, Inc., of Washington, D. C., and 
$30,000 of the Profits Derived from Such Sales 
Constitutes Income in that Year to H. M. Wagner 
Company, Inc., of Washington, D. C. 

By reading the opinion of the Board of Tax Appeals 
(Rec. pp. 19 and 20) it is apparent that the decision 
is based upon the premise that Mr. Wagner did not 
have authority to act on behalf of H. M. Wagner Com¬ 
pany, Inc. The Board says (Rec. pp. 19 and 20): 

j 

“At the outset, it should be observed that we 
have no evidence in the nature of an express con¬ 
tract which would require H. M. Wagner to turn 
over any part of these profits to the corporation 
or to hold the corporation liable for any; losses 
which H. M. Wagner might have suffered! in the 
venture. * * * Q ur difficulty lies in determin¬ 

ing the extent to which H. M. Wagner’s acts were 

| 

j 
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binding on the corporation in the sense of an agent 
acting for a principal. Beyond the fact that H. M. 
Wagner was the sole owner of the Baltimore unin¬ 
corporated business, the owner of the entire stock 
of the Washington corporation and the fact that 
he had been making purchases for both busi¬ 
nesses, we are without evidence as to the extent 
of the authority given to him in connection with 
these transactions/ ’ 

Being of the opinion that Mr. Wagner was without 
authority to act for the Washington corporation, be¬ 
cause there was no express agreement or formal cor¬ 
porate action granting him such authority, the Board 
concludes that in making the short sales Mr. Wagner 
must have acted solely for himself as an individual. 


The Decision of the Board was Based Upon a Plain 

Error of Law. 

In the Board’s Findings of Fact, which are accepted 
as a fair statement of the evidence on this point, it is 
shown that Mr. Wagner was engaged in the wholesale 
grocery business in Baltimore in his individual capacity 
under the trade name of H. M. Wagner & Company; 
that he owned 396 shares of stock out of 400 outstand¬ 
ing and was President of H. M. Wagner Company, 
Inc., of Washington, D. C. (Rec. pp. 14, 15); that 
during the year 1920 he purchased all of the sugar 
both for his individual business in Baltimore and his 
corporate business in Washington (Rec. pp. 15, 16). 
The entire Findings of Fact are convincing that Mr. 
Wagner controlled the Washington corporation, as 
well as his individual business in Baltimore. As evi- 
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dence of the relationship between Mr. Wagner indi¬ 
vidually and the Washington corporation, the contract 
employing C. W. Bohannon (Rec. p. 17) to manage the 
Washington business is significant. That agreement 
was made between H. M. Wagner & Company, in other 
words H. M. Wagner individually (Rec. pp. 15, 16) 
and C. W. Bohannon, and it recites that H. M. Wagner 
& Company (H. M. Wagner individually) have em¬ 
ployed C. W. Bohannon to manage tlieir business in 
the City of Washington. The contract of employment 
with Bohannon was not made in the name of the Wash¬ 
ington corporation, but was made by Mr. Wagner in¬ 
dividually on behalf of the Washington corporation, of 
which he owned substantially all the stock an<p. was 
president. 

In addition to the fact that Mr. Wagner made all 
purchases of sugar, both for his individual business 
in Baltimore and for his corporation in Washington, 
without any corporate action in that respect, the; form 
of the above agreement clearly shows that Mr. Wagner 
assumed the responsibilities of the corporation and 
acted in its behalf of his own volition without any 
formalities. The record shows that Mr. Wagner con- 
sidered the Washington corporation as a branch of 
his individual business and acted accordingly, j 


Mr. Wagner had Authority to Act For the Washington 

Corporation. 

Under such circumstmces , the authorities arc uni¬ 
form in holding that one occupying a similar position 
to Mr . Wagner may act for the corporation without 


i 

j 
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any formal corporate action. This principle has been 
endorsed and approved by this court. 

In Newbold v. Brennan Construction Company, 48 
App. D. C. 90, the plaintiff entered into a contract to 
devote his time and energies to procuring construction 
contracts for the defendant corporation. The contract 
was executed by the president of the defendant Com¬ 
pany. In the suit on the contract the defendant denied 
the authority of its president to act for it. In sustain¬ 
ing the authority of the defendant’s president to make 
the contract, this court said: 

4 4 The only showing made was to the effect that 
the board of directors had not authorized it. Not 
even the by-laws were introduced in this behalf. 
On the contrary, it appeared that Brennan, the 
President of the company, had organized the cor¬ 
poration ; that he was its chief stockholder; that it 
had been the custom to make contracts on behalf 
of the corporation as the present one was made; 
and that Brennan looked after and controlled in¬ 
dividually to a large extent the affairs of the cor¬ 
poration. In other words , it was in many respects 
a one man corporation , with a hoard of directors 
merely to comply with the requirements of the 
law/’ (Italics ours.) 

This court was called upon to consider a similar 
question in the case of Staples v. Port Graham Coal 
Company, 46 App. D. C. 542. The question was 
whether the appellee company was bound by an en¬ 
dorsement of a Treasury warrant payable to it, said 
endorsement having been made by W. G. Whorf, who 
was one of the principal stockholders and general 
manager, when he had not been given specific authority 
to make the endorsement. In sustaining the endorse¬ 
ment, the court said: 


17 


1 


i 


“It must be kept in mind that this was a!close 
corporation and that substantially all its stock 
was held by the Whorfs and Redelshimer. j The 
sole purpose of the corporation so far as the record 
discloses, was the development of the coal , mine 
which had been purchased from the Whorfs.! Mr. 
Whorf as general manager unquestionably was 
the active head of the corporation. It probably 
was owing to these facts that, after the organiza¬ 
tion of the company was completed on March 3, 
4 and 5, 1913, no meeting of the Board of Direc¬ 
tors was held until August 24, 1914. In other 
words, as the stock was already controlled by the 
Whorfs and Mr. Redelshimer, the usual formalities 
were dispensed with and the business of the com¬ 
pany conducted as a family or partnership hffair. 
In such a situation , where the directors are the 
only shareholders and have knowledge of what is 
done they are presumed to have acquiesced 
therein.” (Italics ours.) 

The case of Edwards vs. Plaines Light & Water 
Company (143 Pacific 962), decided by the Supreme 
Court of Montana in 1914, is directly in point, j This 
was an action for damages for breach of contract of 
employment. The defendant was a Montana corpora¬ 
tion with a capital stock of 500 shares, of which J. A. 
McGowan owned 497 and three other men owned one 
share each. McGowan was President and two Of the 
others were Vice President and Treasurer, respec¬ 
tively, and were the Directors. The third stockholder 
was Secretary. As stated by a witness, who had been 
employed by the company: “Mr. McGowan was the 

i 

whole works.’’ He hired and fired and contracted for 
the erection of the company’s plant and the installa¬ 
tion of pipe lines, etc. In 1910 he, by correspondence, 
contracted to employ the plaintiff as superintendent 


of the plant for three years. The negotiations were in 
his name but obviously for the company. In this con¬ 
nection the Court said: 

“To the letters quoted in the foregoing state¬ 
ment, considered in the light of the circumstances 
under which they were written, the purpose in 
view, and their interpretation by the parties * * * 
we think cannot be assigned any meaning other 
than that McGowan intended to employ, and did 
employ, the plaintiff to serve defendant as its 
superintendent upon the terms and for the period 
of time specified.” 

The defendant contended that it could not be bound 
because McGowan had not been authorized by any act 
of the Board of Directors to enter into such a contract 
as required by Section 5424 of the Code. To this con¬ 
tention the Court said: 

“From its very nature, a corporation can act 
only through its officers and agents. These 
agents, including the officers, can exercise only 
such powers as are expressly or impliedly granted 
bv its board of directors. It is well settled, how- 
ever, that when the corporation intrusts to its 
president the active management of its business 
he may bind the corporation by contracts which 
are within the scope of the powers of the cor¬ 
poration, and which are necessary or proper or 
usually made in the conduct of its business. Trent 
v. Sherlock, 24 Mont. 255; Mathias v. White Sul. 
S. Association, 19 Mont. 359; Spellman v. Gold 
Coin M. & M. Company, 26 Mont. 76, 55 L. R. A. 
640. The fact that he is permitted by the board of 
directors to occupy the position of such an agent 
carries with it the implication that he has been 
clothed by it with all the powers necessary to en- 


I 


19 


j 

I 


able him to carry forward the ordinary business 
of the corporation; and when, as in this case^ the 
board of directors, the members of which hold all 
the shares, either by direct action evidenced by a 
by-law or a resolution, or by continued acquies¬ 
cence, authorizes or permits the president t6 ex¬ 
ercise all its powers and functions, the board itself 
remaining entirely inactive, he becomes fot the 
time being, the board of directors with all the 
powers it possesses and the corporation cannot 
thereafter question the validity of any act done 
by him within the scope of its legal powers. 

The rule has been well stated by the Court in! Cun¬ 
ningham, et at , vs. German Insurance Bank (101 Fed. 
977, 980) as follows: I 


a 


The rule is that where, by the direction or ac¬ 
quiescence of the stockholders, the executive of¬ 
ficers of a corporation assume and exercise the 
functions of the board of directors, the corpora¬ 
tion and those deriving rights from it while it is 
so managing its affairs are bound by the acts of 
its officers to the same extent as if they had been 
directed by the board.” (Italics ours.) j 


In the case of Carney v. Penn Realty Company 
(1916), 159 N. Y. S. 273, two brothers owned all the 
stock of the defendant corporation and were officers. 
One of them contracted to employ the plaintiff for 
the company. In a suit on that contract the authority 
of the officer, w T ho vras treasurer, to bind the company 
w r as questioned. The Court sustained the authority 
and in speaking of the brothers said: 


“As to each other, they occupy substantially the 
relation of partners. Goss & Company vl Goss, 
147 App. Div. 698; 132 N. Y. S. 76. Of course such 
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corporate owners and officers are not limited in 
control bv a board of directors, which must neces- 
sarily be dummies. First National Bank v. G. V. 
B. Mining Company (C. C. 89 Fed. 439; Cook on 
Corporations, Section 663-4).” 

To the same effect are the following decisions: 
Levy, ei ah v. West Side Construction Company, 162 
N. Y. S. 661; Deming v. Maas, 123 Pac. 204 (Cal.); 
Roberts v. Hilton Land Company (Wash. 1907), 88 Pac. 
946; Koenig v. George Logemann & Sons Company 
(Wis. 1920), 176 N. W. 58; Hyman v. Karl Stern Com¬ 
pany (Cal. 1920), 191 Pac. 47; Junkin v. Plain Dealer 
Publishing Company (Iowa 1917), 165 X. W. 339; 
Strickland v. Jolly, 136 Ga. 885. 

In speaking of the same subject, the Supreme Court 
of New Jersey, in the case of Stokes v. New Jersey 
Pottery Company, 46 N. J. Law 237, said: 

4 ‘Thus, when, in the usual course of business 
of a corporation, an officer has been allowed in 
his official capacity to manage its affairs, his au¬ 
thority to represent the corporation may be im¬ 
plied in the manner in which he has been permitted 
by the directors to manage its business.” 

In the case of Swift v. Smith, 65 Md. 428, the Su¬ 
preme Court of Maryland went so far as to hold that 
the sole owner of all the stock in a corporation might 
execute a mortgage on its property in his own name, 
which mortgage was valid as to creditors of a cor¬ 
poration who became such after the execution of the 
mortgage and also as to subsequent stockholders. 

From the foregoing authorities there can be no 
question that Mr. Wagner had ample authority to act 
for the Washington corporation without any specific 
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formal action; and accordingly that the Board erred 
in holding as a matter of law that the profit wds his 
because no express contract of authority is found 
present. 


In Making the Short Sales, Mr. Wagner Intended to 
Act on Behalf of the Washington Corporation. 

The authorities cited show that the Board erred in 
holding that formal action by the corporation was re¬ 
quired conferring authority on Mr. Wagner to act as 
agent for the corporation. No such formal authoriza¬ 
tion was required. His authority may be inferred 
from the circumstances and the course of dealiiig. 

It remains therefore to consider only whether in 
making the short sales in question he was in fact hcting 
for the corporation. Now what were the circum¬ 
stances? H. M. Wagner was ill in the hospital.! The 
two businesses were being run for him by hi£ son 
Robert and Remmert. They reported to him that on 
behalf of the two businesses they had contracted to 
buy their requirements of sugar to be delivered during 
the year. The conversation was probably something 
like this: 

i 

The son. ‘‘ Father, I have contracted to buy 
a large quantity of sugar for future delivery 
on behalf of the two houses.” 

The father. ‘ * Son, that is a great mistake.; The 
sugar market is at its peak. It is higher j than 
known in years. There is certain to be a big 
break, and heavy losses will follow from these 
most injudicious purchases.” 

The son. “I didn’t understand the danger. 
What shall we do?” 


i 
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The father. 4 ‘Cancel the contracts of purchase.’’ 

The son. “That can’t be done. They are firm 
purchases for future delivery during the year.” 

The father. “All right then if we are bound 
by these contracts to purchase, the only way to 
protect ourselves is to contract to sell to some 
one else a corresponding amount. In that way 
the losses We are sure to incur on these contracts 
to purchase will be balanced by the profits on the 
contracts to sell, and if I am wrong in my ex- 
s pectations and the market doesn’t break then 
there will be no loss or gain on either purchases 
and sales.” 

The foregoing imaginary conversation is in substance 
what took place between father and son (Rec. p. 16). 

It is clear that the sales were for a specific purpose 
and were intended to balance the purchases . And it 
must be borne in mind that the purchases were made 
in precisely the same manner as the sales. In neither 
case was there anv formal announcement that the 
transactions were on behalf of the corporation. And 
in neither case were they dealing in actual sugar. In 
each case the transaction was for future delivery. 

Now the Board of Tax Appeals seemed to take it for 
granted that the purchases were on behalf of the cor¬ 
poration. Why should that be so? There was no 
more evidence of authority or purpose to act for the 
corporation in the one case than in the other. And 
to hold that the purchases were for the corporation, 
but that the sales were not is to do a gross injustice 
to H. M. Wagner. For thereby he is charged with all 
the profits on the sales but is denied the benefit of the 
losses on the purchases. Either all the losses and 
profits should be attributed to him and none to the 
corporation or they should be divided between him and 
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the corporation as was intended at the time, j For, 
after all, the question is one of intention. H. M. 
Wagner could have made all the purchases and sales 
on his own behalf if he had so intended. But plainly 
he did not so intend. He was not acting as a specu¬ 
lator. He was a wholesale grocer. When his son con¬ 
tracted to purchase the sugar it was in order |to fill 

i 

orders during the year from customers. The father 
didn’t determine to speculate in sugar as an! inde¬ 
pendent enterprise. He was a sick man in a hospital. 
He acted only when he learned from his son of the 
latter’s unwise contracts to purchase. The father 
didn’t then personally give any selling orders^ He 
directed his son to sell in order to protect the busi¬ 
nesses. The directions to the son to sell were inextri¬ 
cably bound up with the purchases. Since the action 
of the son in purchasing the sugar was on behalf of 
both businesses, the sales which the son made ih just 
the same manner were for both businesses in precisely 
the same way. 

In the Board’s decision (Rec. p. 20) some point is 

made of the fact that prior to 1920 Mr. Wagner had 

bought and sold on the exchange in his own name 

and for his own individual account. But this caii have 

no hearing on the question at issue. The short! sales 

in question were made specifically to cover an extra- 

ordinarv situation which arose in 1920—namelv the 
* ¥ 

purchase of large quantities of sugar for the Washing¬ 
ton Corporation and the Baltimore company at the 
peak of the market which Mr. Wagner was satisfied 
would result in substantial losses. Sales in other years 
under different circumstances have no bearing on the 
question. 
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The Profits Were Actually Divided in Proportion to 
The Purchases Made For Each Business. 

The total profits resulting from the short sales were 
not divided arbitrarily between the Washington and 
Baltimore houses but went to them on the basis of the 
number of cars of high priced sugar purchased for 
each. The Board found as a fact (Rec. pp. 16, 17) that 
during the period of the decline in the price of sugar 
twentv-four carloads were received bv the Baltimore 

v * 

houses and twelve carloads were received by the Wash¬ 
ington corporation, and that of the total profit of $102,- 
543.58 from the short sales, $30,000 went to H. M. 
Wagner Company, Inc., and the balance to Mr. Wag¬ 
ner’s individual business in Baltimore. The Board 
further finds that (Rec. p. 17): 

“The allocation of this amount to the Wash¬ 
ington corporation was determined upon in the 
fall of 1920 after the delivery of the sugar had 
been made in the above-described amounts and the 
profit so divided was substantially in proportion 
to the deliveries to the respective houses.” 

It will be seen, therefore, that there was not only a 
very definite reason for Mr. Wagner to direct the short 
sales to be made, namely, to cover the losses which 
would result to both his Baltimore and Washington 
businesses, but ‘in carrying out this scheme the profits 
were actually allocated to each business in proportion 
to the losses incurred by each. 

It is difficult to understand how Mr. Wagner could 
have any other purpose in mind. He practically owned 
the Washington corporation and any loss incurred by 
it was as much Mr. Wagner’s loss as if incurred by 
him as an individual. So that, as a practical matter, 


it is quite improbable that Mr. Wagner, believing that 
he would sustain losses from two sources, would take 
steps to cover one when the same steps would cover 
both. Furthermore, finding his Baltimore business land 
the Washington corporation likely to sustain tjiese 
losses it was his duty as an officer of the corporation 
to take the same steps to protect it that he took to pro¬ 
tect himself. 


In Any Event the Washington Corporation Rati¬ 
fied Mr. Wagner’s Acts in its Behalf. 

Even though it should be held that Mr. Wagneri did 
not have antecedent authority, either express or' im¬ 
plied, to make the short sales of sugar on behalf of the 
Washington corporation, he, nevertheless, attempted 
to act for the corporation in this respect and the bene¬ 
fit of the short sales was accepted by the corporation. 
Any question as to Mr. Wagner’s authority is put at 
rest by the corporation accepting the benefits of his 
acts, as this clearly amounted to a ratification. Junkin 
v. Plain Dealer Publishing Company (Iowa 1917),1 165 
N. W. 339; Black v. Harrison Howe Co., 155 Cal. 121; 
Owyhee Land & Irr. Co. v. Tautphas, 121 Fed. 343; 
Neosho etc. Co. v. Hannum, 10 Kan. App. 499. 

Neither Mr. Wagner, as agent, nor the Washington 
corporation, as principal, denied the existence of; the 
agency relation, but both strongly urged that such re¬ 
lation did in fact exist. The existence of authority of 
an officer who purports to act on behalf of a corpora¬ 
tion is presumed and the burden of proving the non- 
existence of such authority is on the party asserting 
its non-existence. See Newbold v. Brennan Construc- 

i 



tion Company, 48 App. D. C. 90. Although the Board 
held that the agency relation did not exist, there is 
nothing in the record to overcome the presumption that 
Mr. Wagner did have authority to act for the corpora¬ 
tion. 


The Board Erred in Rejecting Certain Evidence. 

At the hearing before the Board, Mr. George E. 
Bohannon, brother of Mr. Charles W. Bohannon, man¬ 
ager of the Washington corporation, was called as a 
witness, (Rec. pp. 31, 32, 33, 34, 35, 36). After testify¬ 
ing that he was and had been Treasurer of H. M. Wag¬ 
ner Company, Inc., of Washington, D. C., since July, 
1915, he testified that in 1920 there was a conference 
in Washington between H. M. Wagner, Charles W. 
Bohannon and himself and that the three of them were 
in a room talking together. 

At that point counsel for the petitioners asked the 
witness: 

“What took place at that conference?” 

This question was objected to by counsel for respon¬ 
dent, who asked to have the question made more 
specific. There then followed a discussion (Rec. pp. 
32, 33, 34, 35) between'counsel and the Board member 
concerning the extent to which the witness might testify 
as to what was said at the conference. The substance 
of the Board’s statement of the law of evidence was 
that any conversation that took place at the conference 
would be admissible as a basis upon which they acted 
but that the witness could not testify as to any fact 
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as having been told him by Mr. Wagner as this would 
be hearsay evidence. It was then agreed among 
counsel and the Board member that petitioners ’ counsel 
should ask a leading question right on the desired 
point and try to frame it in such a way as to be per¬ 
mitted under the law as expressed by the Board 
member. With this understanding, counsel for peti¬ 
tioners asked the following question: 

j 

“Q. Mr. Bohannon, did Mr. Wagner say that he 
was selling options short in order to protect C. W. 
Bohannon and the H. M. Wagner Company, Inc.?” 

i 

Counsel for the Government objected to the question 
as calling for hearsay and the objection was sustained, 
to which counsel for petitioners entered an exception, 
which was allowed by the Board. 

The purpose of this question, as is clearly shown in 
the record (Rec. pp. 32, 33, 34, 35), was to elicit'from 
the witness the actual state of mind of Mr. Wagner at 
the time he was making the short sales. His st^te of 
mind at that time had a direct bearing on the question 
of his intention to act not merely for himself but also 
for the Washington corporation. The question was 
not an attempt to prove any matter of fact as having- 
been related to the witness by Mr. Wagner but to 
bring out what Mr. Wagner said as evidence of his in¬ 
tention at the time. The exclusion of the answer to 
this question on the ground that it would elicit;hear¬ 
say evidence was erroneous and warrants the reversal 
of the Board’s decision on that ground alone. 

When the intention of a person is material his state¬ 
ments are admissible under an universally recognized 
exception to the hearsay rule. As stated by Justice 


| 
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Holmes in Elmer v. Fessenden, 151 Mass. 359, 24 N. 
E. 208: 


“Such declarations, made with no apparent 
motive for misstatement, may be better evidence 
of the maker's state of mind at the time than the 
subsequent testimony of the same persons." 

As stated by Fields, C. J., in Commonwealth v. Tre- 
fethen, 157 Mass. 185, 31 N. E. 961: 

“The fundamental proposition is that an in¬ 
tention in the mind of a person can only be shown 
bv some external manifestation, which must be 
some look or appearance of the face or body, or 
some act or speech; and that proof of either or 
all of these for the purpose of showing the state 
of mind or intention of the person is proof of a 
fact from which the state of mind or intention 
mav be inferred." 

See also Wig-more on Evidence, Sections 1714 and 1725; 
Mutual Life Insurance Company v. Hillman, 145 U. S. 
285; Insurance Company v. Mosley, 8 Wall. 397; 
Hadley v. Carter, 8 N. H. 42; and Biles v. Holmes, 11 
Ired. 20. 

The probable answer to the question was that Mr. 
Wagner did say that he was selling the options short 
in order to protect the H. M. Wagner Company, Inc. 
and C. W. Bohannon, its Manager, and such a statement 
on his part, made at the time he was engaged in 
selling the options, would put beyond any doubt his 
purpose and intention. The answer should have been 
admitted in evidence and its exclusion was prejudicial 
to the petitioners. 
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If Necessary to do Justice to the Taxpayer thb Dis¬ 
tinction between Mr. Wagner as an Individual 
and the Corporate Entity of H. M. Wagner Com¬ 
pany, Inc., should be Disregarded. 

i 

The position of appellants is that it is not necessary 
to disregard the corporate entity of H. M. Wagner 
Company, Inc., in order to arrive at the results for 
which they contend. Assuming the distinction of en¬ 
tities between Mr. Wagner and the corporation, it has 
been shown that, under the law, Mr. Wagner, by rea¬ 
son of his stock ownership in the corporation, his offi¬ 
cial position as President thereof, the fact that he 
acted for the corporation on his own initiative when¬ 
ever he saw fit without any corporate action, and the 
fact that he dictated its policies, had authority to make 
the short sales in question without any resolution of 
the Board of Directors or other corporate formalities. 

Having authority under the law T to so act, the con¬ 
clusion from the entire record is that in the particular 
case of the short sales he had every reason and actually 
intended to act for the corporation. This being: true, 
the corporation should not be denied the benefits re¬ 
sulting from the short sales made by Mr. Wagner in 
its behalf. 

However, if the appellants’ position is unsound, then 
it is submitted that in accordance with the vigorous 
dissenting opinion of the Board of Tax Appeals, con¬ 
curred in by three members, the corporate entity of 
H. M. Wagner Company, Inc., should be disregarded in 
order to reach the correct result in this case. As 
stated by Love in the dissenting opinion: 

i 

“In the instant case the facts are disclosed by 
the record that H. M. Wagner owmed, in his in- 
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dividual capacity, the entire Baltimore business, 
and owned 396 out of the 400 shares of stock of 
the corporation business in Washington; that he 
dictated the business policy of each business; that 
he operated both businesses in conjunction by pur¬ 
chasing merchandise in large quantities in his in¬ 
dividual name for both houses, in one purchase 
contract, and only allocated such merchandise by 
shipping orders; and the facts clearly indicate that 
in the particular instance of the purchase of 
4 shorts ? on the stock market, he bought such shorts 
to offset losses which his judgment told him would 
be the result of the unwise action on the part of 
his son and Remmert in buying too much sugar 
for future delivery, not alone to the Baltimore 
house, but to both houses. The loss that did accrue 
to the corporation by its having to take its pro¬ 
portion of the high priced sugar on those future 
deliveries was H. M. Wagner’s loss, 99 per cent 
as much as if the Washington business had been 
an individual rather than a corporate business. 

“The Washington house suffered its propor¬ 
tion of loss on the handling of that high priced 
sugar, twelve cars out of the total of thirty-six 
cars so purchased, and in equity is entitled to the 
same proportion of the profits made on the pur¬ 
chase of shorts that was made for the expressed 
purpose of offsetting that particular loss which 
Wagner believed would result. 

“The United States Supreme Court in Eisner v. 
Macomber, 252 U. S. 189, (U. S. Tax Cases, 196), 
pages 213, 214, said: 

‘We have no doubt of the power or duty of a 
court to look through the form of the corpora¬ 
tion and determine the question of the stock¬ 
holder’s right in order to ascertain whether he 
has received income taxable by Congress.’ 
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“I have not seen a case reported that, in my 
judgment, more perfectly justifies the disregard¬ 
ing the corporate entity, and treating as an Entity 
that which is in fact one man’s one businesd.” 

i 

In support of the view expressed in the dissenting 
opinion, see also First National Bank of Gads'en v. 
Winchester, 119 Ala. 168, 24 So. 351; Louisville Bank¬ 
ing Company v. Eiseman, 94 Ky. 83, 19 L. R. A. 684, 
21 S. W. 531; Swift v. Smith, 65 Md. 428, 5 Atl; 534; 
The Bellona Company case, 3 Bland. (Md.) 442!; and 
Koenig v. George Logemann & Sons Company j(Wis. 
1920) 176 N. W. 58. | 

Whether this Court adopts the view that the j legal 
entity should not be disregarded or the view that it 
should be disregarded, in either event the decision 
should he for appellants. 

i 

j 

Conclusion. 

It is, therefore, prayed that this Court reverse the 
decision of the United States Board of Tax Appeals 
with directions to the Board to find that Harry M. 
Wagner, deceased, was entitled to deduct one lijalf of 
the expense of maintaining and operating his automo¬ 
bile during the years 1919, 1920 and 1921; and for the 
year 1920 that $30,000 of the total profits from the 
short sales of sugar should be excluded from his in¬ 
come ; and with directions to the Board to redetermine 
his taxes accordingly. 


Respectfully submitted, 

i 

Edward B. Burling, 

Newell W. Ellison, j 
Wm. Merrick Parker> 
Attorneys for Appellants . 
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In the Court of Appeals of the District 

of Columbia 

| 

i 


No. 4869 

i 

| 

Harriet C. Wagner, executrix, and Robert C. 
Wagner, executor, of the Estate of Harry M. 
Wagner, deceased, appellants 


v. 


! 


David H. Blair, Commissioner of Internal 

Revenue, appellee 


APPEAL FROM THE UNITED STATES BOARD OF j TAX 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 


The only previous opinion in this case is that of 
the United States Board of Tax Appeals (RJ 13), 
which is reported in 10 B. T. A. 1268. ! 

JURISDICTION 


The proceeding involved deficiencies in income 

taxes for the years 1919,1920, and 1921, in the sums 

of $914.00, $25,063.82, and $690.00, respectively (R. 

26), and is taken from a decision of the United 

States Board of Tax Appeals promulgated Inarch 

O) 

i 

j 

| 

i 


12, 1928 (R. 23). The case was brought to this 
Court by a petition for review (R. 25), filed Sep¬ 
tember 10, 1928, and a written agreement between 
the parties as to jurisdiction of this Court (R. 24), 
pursuant to the Revenue Act of 1926, c. 27, Sections 
1001,1002, and 1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

1. Was there any substantial evidence to support 
the decision of the Board that the expense of oper¬ 
ating the automobile of petitioner’s decedent was 
not a deductible business expense ? 

(2) Was there any substantial evidence to sup¬ 
port the decision of the Board that income derived 
from a short sale of sugar, was income of peti¬ 
tioner’s decedent? 

STATUTES INVOLVED 

The questions arise under the Revenue Acts of 
1918 and 1921 of winch the following are pertinent 
portions: 

Revenue Act of 1918, c. 18, 40 Stat. 1057. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term “gross income”— 

(a) Includes gains, profits, and income 
derived from * * * the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived 
from any source whatever. * * * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
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(1) All, the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

year in carrying on any trade or business, 
* * * 

Sec. 215. That in computing net income 
no deduction shall in any case be allowed in 
respect of— | 

(a) Personal, living, or family expenses; 

* * * i 


Revenue Act of 1921, c. 136, 42 Stat. 227. 

Sections 214 and 215 of the Revenue Act 
of 1921 contain provisions identical; with 
those contained in the 1918 Act, supra i 

STATEMENT OF FACTS 

_ j 

Henry M. Wagner (who died during the pend¬ 
ency of this case before the Board of Tax Appeals, 
and is represented in this proceeding by his execu- 

i 

tor and executrix), during the years 1919,1920, and 
1921 resided in the city of Baltimore, Maryland, 
and owned and operated in his individual capacity a 
wholesale business in the citv of Baltimore under 
the trade name of H. M. Wagner & Company. 
(R. 14.) j 

I 

During this time deceased owned an automobile 
which he used to go from his home to his office, a 
distance of some seven miles and from his office to 
“down-town” Baltimore, a distance of some three 

i 

miles. The automobile was also used for business 
trips to Washington and New York. The!dece¬ 
dent used the automobile for pleasure trips oh holi¬ 
days but never on Sundays and very rarely in the 


i 


l 
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evenings after business hours. His son, who w~as 
the only witness on this point, testified that his 
father used the automobile fully 50% for business 
purposes. The expenses of maintaining and oper¬ 
ating this automobile during these years was proved 
to be $2,285.98 for the year 1919, $3,355.66 for the 
year 1920, and $1,967.17 for the year 1921. (R. 15.) 

Harry M. Wagner, in addition to his wholesale 
grocery business in Baltimore, which was op¬ 
erated under the name of H. M. Wagner & 
Company, was the owner of 396 of the 400 
shares of capital stock of the H. M. Wagner 
Company, Inc., at Washington, D. C., a corpo¬ 
ration also engaged in the wholesale grocery 
business. (R. 14.) Decedent’s son, Robert B. 
Wagner, and William F. Remmert, during the year 
1920 were managing the affairs of the H. M. Wag¬ 
ner & Company of Baltimore during the illness of 
the decedent. Remmert was the regular manager 
of the Baltimore business. A scarcity of sugar 
existed at this time, and Robert B. Wagner and 
William Remmert, believing the action to be advis¬ 
able, purchased as much sugar as they possibly 
could for the H. M. Wagner & Company of Balti¬ 
more and H. M. Wagner Company, Inc., of Wash¬ 
ington, D. C., for future deliveries. It was cus¬ 
tomary for the H. M. Wagner & Company, or the 
decedent, to purchase sugar for the two wholesale 
grocery houses, having the same consigned direct 
to them. (R. 16.) 
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Upon being informed bv bis son and Remmert 
of the commitments for future deliveries of sugar, 
decedent expressed the view that the market for 
sugar was then at its peak and that unless some¬ 
thing was done to hedge on the orders for future 
deliveries, the business would be ruined. He ac¬ 
cordingly instructed his son to confer with Rem¬ 
mert and that they should sell options in sugar on 
the New York Coffee & Sugar Exchange, sufficient 
to cover the losses anticipated due to a decline in 
the price of sugar. (R. 16.) 

I 

Options or short sales of sugar were made pur¬ 
suant to these instructions upon the New j York 
Coffee & Sugar Exchange through the decedent’s 
brokers and resulted in a gain for the year 1920 of 
$102,543.58. (R. 16.) H. M. Wagner was in the 

habit of buying and selling on the coffee and!sugar 
exchange; the vear 1920 was not the onlv vear in 
which he did this. The profits and losses! from 

i 

dealings on the coffee and sugar exchange were not 
attributed in part or at all to the Washington ;house 
in other years; the only year in which this wa$ done 
was the year 1920. (R. 31.) j 

H. M. Wagner Company, Inc., was managed 
during the year 1920 and prior thereto by Charles 

i 

W. Bohannon, under a contract of employment 
made with the decedent under which he was to re¬ 
ceive in compensation for his services one-third of 
the net profits of the business of H. M. Wagner 
Company, Inc., unless said one-third of the profits 







fell below $1,300.00 per year, in which case, he was 
to have the sum of $1,300.00 in lieu of such one- 
third. (R. 17-18.) 

During the decline in the price of sugar, twenty- 
four carloads of sugar were received by the Balti¬ 
more house and twelve carloads were received by 
the Washington corporation, and in the fall of 
1920, the decedent gave instructions that of the 
profits made from the short sales of sugar on the 
New York Exchange, $30,000.00 should be allo¬ 
cated to H. M. Wagner Company, Inc., and the 
balance to his individual business at Baltimore. 
This allocation was made after deliveries of the 
sugar had been made in the above-described 
amounts and the profits so divided were in some¬ 
what the same proportion as the volume of sugar 
received by the two businesses. (R. 17.) 

In making his income-tax returns for the years 
1919, 1920, and 1921, the decedent deducted from 
his gross income alleged expenses for the mainte¬ 
nance and operation of an automobile in the sums of 
$3,315.00 for the year 1919, $3,000.00 for 1920 and 
$3,000.00 for the year 1921. He also failed to in¬ 
clude in his income-tax return for the year 1920 
the portion of the profits from the sales of options 
on sugar on the New York Exchange to the amount 
allocated and credited to H. M. Wagner Company, 
Inc. Appellee included this item, which he found 
to be $37,543.58, in taxpayer’s 1920 individual-tax 
return as profit on account of dealing on the Ex- 


7 


change. (R. 3.) The Commissioner asserted defi¬ 
ciencies in these amounts. j 

Upon appeal, the Board of Tax Appeals affirmed 
the determination of the court. 

i 

From the decision of the Board, this appeal is 
taken. j 

At the time of filing this appeal, appellants 
signed and filed with appellee an agreement con¬ 
senting to the immediate assessment of $2,837.38 
for the year 1919, $6,419.67 for 1920, and $2,754.14 

i 

for the year 1921, leaving in controversy proposed 
deficiencies of $914.00 for 1919 and $25,063.82 for 
1920 and $690.00 for the year 1921. (R. 26.) j 

SUMMARY OF THE ARGUMENT 

i 

The only evidence tending to show the proportion 
of use of decedent’s automobile strictly for business 
purposes was opinion evidence, which the Board 
was entitled to disregard, and its finding that ap¬ 
pellants had made no case was proper. 

Speculations in sugar upon the New York Coffee 
& Sugar Exchange by decedent, on his owti ac¬ 
count, and credit, which produced profits paid to 
the decedent, resulted in income to him, even though 
the purpose of such speculation, in part, may have 
been to recoup losses which he foresaw would be 
incurred by a corporation, in which he was in effect 
the sole stockholder. Some months after the profits 
were made, a portion thereof was “allocated” by 
decedent to the corporation. ! 
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ARGUMENT 

I 

The determination of the Board that appellant had failed 
to show that 50% of the expense of operating an auto¬ 
mobile was a business expense is sustained by the record 

Appellant’s decedent asserted the right to take 
a deduction in the years in question, as a business 
expense, of 50 per cent of the cost of operating an 
automobile. 1 The Commissioner refused to allow 
a deduction therefor, and, upon appeal, the Board 
of Tax Appeals found appellant’s proof insuffi¬ 
cient to sustain his contention. 

The determination of the Commissioner is prima 
facie correct and the burden of proving its incor¬ 
rectness is on appellant. United States v. Ander¬ 
son, 269 U. S. 422; W. K . Henderson Iron Works 
cO Supply Company v. Commissioner, 25 F. (2d) 
538. The findings or the evidence fail to overcome 
this presumption. Appellant has shown the total 
cost of operating the machine. Appellant has not 
shown with any degree of definiteness or certainty 
how this cost should be allocated, as between per¬ 
sonal or business expenses. The son of decedent 
was the only witness on this point. He testified 
that the decedent had used the automobile to go 
from his home to his office, a distance of seven 
miles, and from his office downtown, a distance of 
three miles. (R. 15, 30-31.) He also testified that 
it was used for business trips to New York and 
Washington, and that he 4 ‘took drives in his auto¬ 
mobile on holidays, but never on Sundays and very, 
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very seldom in the evening after coming back from 
work.” (R. 31.) The conclusion of this witness 
was that “my father used his automobile at least 
fifty per cent in connection with his business.” 
(R. 30.) The testimony is devoted only to the use 
to which the automobile was put by appellant’s 
decedent; nothing is said as to whether other mem¬ 
bers of the family used it. | 

The estimate as to the percentage of business use 
is obviously mere opinion. As such the Board! was 
at perfect liberty to disregard it. W. S. Bogle & 
Co., Inc., v. Commissioner, 26 F. (2d) 771; Green- 
gard v. Commissioner, 29 F. (2d) 502. 

Further than this, the testimony of appellant’s 

i 

witness indicates that the estimate made included, 
as a business expense, the cost of driving from 
home to office and returning. Such expenses are 
personal and can not be deducted. Appeal of 
Frank H. Sullivan, 1. B. T. A. 93; Charles H. 
Sachs, 6 B. T. A. 68; Section 215 (a), supra, j 
It seems plain that appellant has failed to intro¬ 
duce any evidence as to facts sufficient to overturn 
the decision of the Board on this phase of the ap- 

I 

peal. I 

II I 

j 

The determination of the Board that the profits made 
through a short sale of sugar were the individual profits 
of appellant’s decedent is sustained by the evidence 

i 

During the year 1920, while appellant’s dece¬ 
dent was ill, his son and the manager of the Balti- 


i 
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more office bought, for future delivery, a quantity 
of sugar to be delivered to the Baltimore house and 
to the Washington corporation. When informed 
of this purchase the decedent expressed the opinion 
that sugar was going to drop in price and “that the 
business would be ruined if something were not 
done to hedge on their purchases. Accordingly, de¬ 
cedent instructed his son to consult with Remmert 
and to sell options in sugar on the New York Coffee 
and Sugar Exchange to cover losses which, in his 
opinion, would undoubtedly occur due to selling 
high-priced sugar as the market declined.” (R. 
16.) This short sale was made in the name and 
on the credit of decedent. Decedent thereafter 
allocated 30% of this profit to the Washington Cor¬ 
poration. (R. 17.) The Commissioner deter¬ 
mined that the entire profit was income to the 
decedent. Appellant asks that the 30% allocated 
to the Washington house be not computed as part 
of decedent’s income. 

The determination of this question is purely a 
determination of fact. Where the Board of Tax 
Appeals has decided such a question this court will 
not review the evidence if there is any substantial 
evidence to support the Board’s conclusion. W. K. 
Henderson Iron Works and Supply Co. v. Com., 
supra . 

The record here shows that the income derived 
from the short sales was derived from a 
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personal venture, made on the personal credit 
of the decedent. That this sale had its reason 
for being in an anticipated loss to his [Bal¬ 
timore house and his Washington Corporation is 
immaterial. The loss to either was ultimately his 
in large measure. His aim was to recoup his \ own 
loss, whether that loss was direct, as in the case of 
the Baltimore house, or indirect, as in the case of 
the Washington Corporation. To have bought di¬ 
rectly for the Washington house would have been 
merely to substitute circuity for directness. How¬ 
ever, when the transaction was completed and pro¬ 
fit had resulted, the decedent “allocated” 30% of 
this profit to the Washington Corporation. It is 
submitted that this action was purely self-serving 
hindsightedness, intended only to split profits and 
thus decrease taxes. i 


This conclusion is heightened by the fact 


that 


the decedent, prior to 1920, had been accustomed to 


dealing in the market and that there had never been 
any allocation of either profits or losses. The wit¬ 
ness implies that this custom had been changed in 
1920, but significantly, failed to tell of another 
single transaction in which it had been done. 

It is believed that the record demonstrates not 


only that there is substantial evidence to support 
the conclusion of the Board, but, beyond that^ that 
appellant again has failed to sustain the burden of 

i 

proof. 
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It is argued by appellant—who takes exception 
to the exclusion of testimony on this point—that 
decedent believed himself morally or even legally 
obligated to the creditors of the corporation and to 
its manager, Bohannon, to make good the losses 
sustained by the corporation through the purchase 
of sugar when the market was high. Parentheti¬ 
cally, it may be mentioned that the record nowhere 
discloses that this loss was ever actually sustained, 
or, if it was, what its amount was. 

In anv event it can not affect the result here. 
Facts and positive actions must be given effect and 
can not be negatived by intentions. Reversing the 
proposition, can it be imagined that on the facts 
presented action could be maintained against the 
corporation had the short sale resulted in a loss? 

It would seem clear, therefore, that even if evi¬ 
dence as to decedent’s intentions was admitted as 
an exception to the hearsay rule it could not affect 
the conclusion as it was immaterial. Hence, its 
exclusion could make no difference. 

Appellant also argues that the corporate entity 
should be ignored and, in effect, that decedent should 
be held to be the corporation. (This contention 
follows the reasoning of the dissenting opinion of 
the Board.) If this contention possesses any merit 
it must apply throughout. Thus, appellant’s dece¬ 
dent would file a single, individual return for both 
himself and the corporation. Manifestly, there is 
no sanction in the statute for such action. 
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CONCLUSION i 

i 

i 

Wherefore, it is submitted that the decision of 
the Board should be affirmed. 

Respectfully, 

Mabel Walker Willebrandt, j 
Assistant Attorney General, 
Sew all Key, j 

Special Assistant to the Attorney General, 
John Vaughan Groner, 

Special Assistant to the Attorney General. 

C. M. Charest, I 

General Counsel, 

Bureau of Internal Revenue, 

D. V. Hunter, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel . 

April, 1929. I 
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